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QUESTION PRESENTED

Does a state supported school of law violate the Equal
Protection Clause of the Fourteenth Amendment when its
admission procedure provides that an applicant's racial or
ethnic background may trigger the consideration of addi-
tional categories of evidence to assess potential competence
as a student and potential contribution to the legal profes-
sion>

CONSTITUTIONAL PROVISION

The Fourteenth Amendment of the Constitution of the
United States provides:

". .. nor shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the
laws."

CONSENT TO FILING

This Amicus Curiae brief is being filed with the consent
of all parties to the proceeding.

INTEREST OF THE AMICUS

The Amicus is the Antioch School of Law, the only law
school with its own faculty-staffed Teaching Law Firm and
with a three year clinical program expressly designed to pro-
duce graduates competent to engage in the practice of law
immediately upon completion of Law School.

Because of Antioch's focus upon competency-based train-
ing, we have developed and utilized an admissions process
designed to identify applicants who show promise of be-
coming competent and conscientious lawyers-as distin-
guished from showing promise merely of being competent
law students at a traditional law school.
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We believe it imperative that law schools not be restricted
to standards and tests relating solely to and validated solely
by reference to performance as a law student at a traditional
law school. It is of the utmost importance to the Antioch
School of Law that we not be prevented from focussing on
potential for performance as a lawyer and Officer of the
Court and that we be permitted to continue to consider
different types of evidence in assessing the potential com-
petence of different applicants.

ARGUMENT

I. IN OUR PROFESSIONAL JUDGMENT, A SCHOOL OF LAW
WOULD BE GUILTY OF DISCRIMINATION ON THE BASIS
OF RACE, CULTURE, CLASS AND (POSSIBLY) AGE IF
IT CONFINED THE ADMISSIONS PROCESS SOLELY OR
PRIMARILY TO CONSIDERATION OF THE LSAT SCORE
AND GRADE POINT AVERAGE.

A. Admissions Criteria For Law School Must Be Demonstrably
Related To Those Competencies, Aptitudes And Capabil-
ites Needed For Performance As A Lawyer.

A school of law is not solely a graduate school in law.
It is a professional school responsible for training students
who wish to enter the legal profession. Admission to an ac-
credited law school is a prerequisite of admission to the bar
in almost every state. The admissions process in fact con-
stitutes a determination of eligibility to engage in the prac-
tice of law. Accordingly, admissions standards and pro-
cedures for entry into law school should be directly related
to job performance, not solely as a graduate student in law
but also as a potential lawyer and Officer of the Court. This
view of the student as more than a graduate student in law
is evidenced by the student practice rules or statutes adopted
in over thirty-nine states. Accordingly, we interpret the
principles laid down in Griggs v. Duke Power Co., 401 U.S.
424 (1971) as directly applicable to both the criteria and
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tests used in the process of law school admissions. We in-
terpret that case as standing for the general propositions that
educational or other requirements should be directly re-
lated to job performance as a lawyer and that qualification
tests must have a manifest relationship to employment as a
lawyer.

Antioch has endeavored to develop such performance re-
lated criteria and the admissions process therefore involves
a review of LSAT scores, Grade Point Averages, Recom-
mendations and several pages of professionally designed and
pretested questions in order to ascertain the presence of the
following characteristics:

-an analytical and critical mind;
-a specific career goal or goal orientation to become a

lawyer as distinct from simply acquiring legal knowl-
edge;

-persistence and a capacity for intense, demanding, and
exhausting work;

-creativity and synthesizing ability;
-a sense of personal responsibility;
-self-knowledge and maturity; and
-a flexibility that enables one to take risks and cope with

uncertainty.

These are illustrative, not exhaustive, but such qualities
are of grave concern to all law schools. They are of par-
ticular concern to Antioch because of our extensive clinical
program.

B. Admissions Criteria, Viewed As Job Eligibility Criteria, Must
Measure All Requirements Of The Job, Not Merely Some.

Because of the convenience and seeming objectivity of the
LSAT (used alone or in combination with the Grade Point
Average), there is real danger that expedience and adminis-
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trative convenience will breed important qualities out of the
profession or allow persons into the profession who for tem-
peramental or other reasons should not become lawyers. With-
out the kind of consideration that DeFunis seeks to invali-
date, the admissions process will increasingly subordinate
concern for those qualities that are essential if future genera-
tions of lawyers are to act in a manner consistent with the
profession's highest traditions and noblest ideals.

This is more than a "policy" argument.

The exclusion of some persons from law schools, and
thereby from the legal profession on grounds that thev can-
not meet certain requirements, carries with it a correlative
obligation to exclude others who cannot meet other equally
important job-related requirements. Baker v. Columbus
Municipal Separate School District 462 F. 2d 1112 (5th
Cir. 1972) (test invalidated because it measured only a frac-
tion of skills necessary for effective teaching performance).

C. Neither The LSAT Nor Grade Point Average Purport To
Assess Those Competencies, Aptitudes And Capabilities
Needed For Performance As A Lawyer.

The LSAT scores used alone or in combination with
Grade Point Average are validated solely by reference to
performance as a law student, particularly with reference
to likelihood of success during the first year. To our knowl-
edge, no attempt has been made to validate them with re-
spect to performance of law students in the third-year clini-
cal programs that are now relatively common place at law
schools. Certainly there has been no attempt to establish a
correlation between the LSAT and Grade Point Average
and subsequent performance as a lawyer.

Neither does the LSAT purport to assess qualities such
as personal maturity, sense of responsibility, or diligence.
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If one considers only "intellectual" capabilities, we have
noted there is a distinct difference between analytical ability
which enables students to distinguish cases and a synthesiz-
ing ability which enables them to utilize legal rules as a
problem-solving tool for clients.

D. We Cannot Rely Upon The LSAT Score As The Single Most
Valid Indicator Of Potential Ability To Master Legal Con-
cepts And Legal Analysis.

1. The LSAT at best predicts ability to acquire legal con-
cepts through one and only one pedagogic method-the
appellate case method as utilized universally and almost ex-
clusively in the first year of law school.

The LSAT makes no claim of predicting ability to master
legal concepts and the skills of legal analysis using educa-
tional methods other than the appellate case method. In
addition to the appellate case method, Antioch uses two
additional pedagogic techniques in order to minimize what
we believe to be the non-functional and artificially discrimi-
natory demands of the appellate case method:

The first consists of programmed learning materials in
legal analysis, developed by Professor Charles Kelso, a noted
legal educator and presently Chairman of the ABA Section
on Legal Education and Admission to the Bar. These ma-
terials provide programmed instruction in legal analysis
combining Hohfeld's basic terminology with Llewellyn's
analysis of the legal system and the appellate process. Based
on admittedly limited experience, we believe that these ma-
terials show a striking promise of providing efficient ac-
cess to the most sophisticated levels of legal analysis for stu-
dents who otherwise might have substantial difficulty in
dealing with the appellate case and Socratic method.

The second method consists of the clinical program which
starts the students working as fact investigators and re-
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searchers on relatively simple cases. Involvement in the cases
provides an extremely effective introduction to bodies of
doctrine and case law and provides very effective training
in legal analysis, legal writing, legal research and advocacy
in the context of providing service to a particular client in
need of legal assistance.

2. The LSAT appears only to predict ability to acquire
mastery of legal concepts through cognitive styles that are
peculiarly race and class biased.

This assertion is in no way undermined bv recent studies
indicating that the LSAT is equally accurate as a predictor
for black law students and white law students. All that it
means is that blacks who cannot cope effectively with the
LSAT will have difficulty coping with highly abstract
symbol manipulation, with tasks lacking direct relevance,
or with tasks requiring deferred gratification in terms of
application to the real problems of people. Conversely, blacks
who can cope with the LSAT's demands for performance
(demands that we believe call for the cognitive styles of
the white, upper middle class) are likely to be able to cope
effectively with essentially similar demands made by the
appellate case method. But that simply raises the question
of whether the appellate case method is not itself race and
class biased when compared to other pedagogic methods
such as programmed instruction or clinically based instruc-
tion.

We believe that the analytic skills traditionally taught by
the appellate case method must be acquired. \Ve only sub-
mit that there may be equally effective and alternate ave-
nues to the same analytic precision.

The LSAT has been validated with respect to only one
teaching method and one learning style.
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Moreover, it is our observation that the LSAT does not
give an adequate assessment of the potential of Native Amer-
icans or Latino applicants. It also appears that it discrimi-
nates against those who have been out of school for several
years and who have grown rusty at test-taking.

In sum, we believe that exclusive or even primary reli-
ance upon the LSAT may well result in an impermissably
discriminatory admissions policy because the LSAT appears
to have been:

"... standardized primarily on and are relevant to a
white middle class group of students [and] . . . pro-
duce[s] inaccurate and misleading test scores when
given to lower class and Negro students." Hobson v.
Hansen 269 F. Supp. 401, 514 (D.D.C. 1967), appeal
dismissed, 393 U.S. 801 (1969).

II. AN ADMISSIONS PROCESS WOULD BE ARBITRARY AND
CAPRICIOUS IF IT FOCUSSED EXCLUSIVELY ON THE
POSSESSION OF THOSE COMPETENCIES THAT ARE
TRADITIONALLY DEVELOPED BY LAW SCHOOL TRAIN-
ING (E.G. ANALYTIC ABILITY) AND EXCLUDED OR SUB-
ORDINATED CONSIDERATION OF OTHER QUALITIES
ESSENTIAL TO THE LEGAL PROFESSION BUT WHICH
WILL NOT BE THE SPECIAL FOCUS OF TRAINING AND
DEVELOPMENT IN LAW SCHOOL (E.G. PROBLEM SOLV-
ING SKILLS, SYNTHESIZING ABILITY, COMMUNICA-
TIONS SKILLS, SELF-KNOWLEDGE, CONSCIENTIOUS
WORK HABITS, AND SENSE OF PERSONAL RESPON-
SIBILITY)

The admissions process that DeFunis would have law
schools adopt would appear to reward with admission those
who are least in need of three years of the kind of training
that law schools traditionally offer but who may be most
deficient in qualities which law schools do not purport to
develop to the same degree (if at all)-qualities of moral



9

sensitivity, the sense of role, the conscientiousness over re-
sponsibility, and ability to communicate effectively with
clients.

It would seem more logical to permit greater flexibility
with respect to those qualities that the LSAT identifies
since law school training preeminently develops those quali-
ties and will make up for those deficiencies. The same can-
not be said, unfortunately, for other qualities which, if they
are not present upon admission to law school, are far less
likely to be the subject of intensive development and scrutiny
in law school-qualities that ultimately determine the moral
fibre of the legal profession.

If law schools are not free to reward applicants who pos-
sess qualities of person, of character that manifest moral
discipline and maturity in preference to applicants who lack
those qualities but who show verbal and analytic discipline,
then those who get a legal education will be those least in
need of it, and those barred from law school will be those
who would benefit most and who, because of other quali-
ties, will contribute most after graduation to the profession
and to society.

III. DEFUNIS IS ASKING FOR THE IMPOSITION OF ADMIS-
SIONS STANDARDS WHICH ARE ARBITRARY AND DIS-
CRIMINATORY AND FOR THE IMPOSITION OF ARBI-
TRARY AND DISCRIMINATORY RESTRICTIONS ON THE
TYPES OF EVIDENCE THAT MAY BE CONSIDERED IN
EVALUATING DIFFERENT APPLICANTS.

In the absence of adequately validated tests and instru-
ments, a law school seeking to admit applicants based upon
performance-related criteria has no choice but to rely upon
the kinds of factors and kinds of evidence considered by the
University of Washington. Given the state of the art, the
most one can call for is further experimentation and further
research combined with the articulation of standards and the
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exercise of sound judgment in applying those standards. It
seems imperative that there will have to be experimentation
with different types of evidence in applying those standards
to persons of different backgrounds with different cogni-
tive styles. Performance-related standards that go to per-
formance as a lawyer may, admittedly, produce different re-
sults from performance-related standards that are restricted to
performance as a law student. But the Equal Protection Clause
at least permits, and possibly even mandates, such a result.

Our examination of the literature, meetings with con-
sultants, and extensive inquiry during the planning process
reveals that adequately validated instruments for determin-
ing whether an applicant possesses the full range of qualities,
abilities, and aptitudes needed for the practice of law simply
do not exist. In planning the Antioch School of Law, we
developed specific criteria and then canvassed the field in-
tensively to see if we could not come up with tests or other
measurement devices which would provide us with a more
efficient and objective manner to determine the presence of
certain qualities which we believed important to the pro-
fession. It suffices to say that we found none. And subsequent
research, together with numerous discussions at recent meet-
ings of the American Association of Law Schools and a re-
view of research findings sponsored by the Law School Ad-
missions Council lead us to conclude that there do not now
exist the kind of rigorously validated instruments which will
ascertain the existence and extent of development of the full
range of qualities (or even an essential core of qualities and
competencies) needed to be a lawyer. Antioch is seeking to
implement an experimental demonstration and research proj-
ect which will:

1. review and revise admissions criteria and procedures to
improve our ability to predict the potential performance of
the applicants as future lawyers;
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2. correlate predictions of lawyering potential made in the
admissions process with actual performance of lawyering
tasks by students in the clinical program;

3. develop "Professional Boards" utilizing simulated cases to
test competency in specific lawyvering skills such as inter-
viewing, writing memoranda, drafting pleadings, taking
depositions, negotiating for settlement, direct examination
and cross examination of witnesses; and

4. develop performance criteria for clinical work to obtain
greater correlation between admissions decisions, clinical per-
formance and performance on "Professional Boards."

The experiment is just in its beginning phases: admissions
forms have been revised, tentative performance standards for
the clinical program have been developed and adopted by
the faculty; and a pilot test has been given on Professional
Boards. The Council on Legal Education for Professional
Responsibility has indicated a desire to help support the de-
velopment of Professional Boards to measure the types of
competence attained.

But it is clear that the entire undertaking will require
several years and that even this ambitious project -will not
resolve all the issues involved in assessing the potential con-
tribution and ability of all applicants to lawv school.

We have found that mechanical tests can be relied upon
only in judging middle class white males between ages 20
to 25 and even in that category of applicants have identified
exceptional candidates with low LSAT scores.

Language, class, geography, ethnic and cultural back-
ground will, for this decade and beyond, force reliance upon
sound judgment and the consideration of disparate evidence
in assessing the potential of different categories of applicants.
The University of Washington appears to have made a bona
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fide and conscientious attempt to exercise sound judgment in
the application of relevant criteria.

CONCLUSION

For the reasons stated above the Amicus asks that the
judgment below be affirmed.

Respectfully submitted:

EDGAR S. CAHN

JEAN CAMPER CAHN

Deans
Antioch School of Law
1624 Crescent Place, N.W.
Washington, D.C. 20009


