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IN THE

Supreme Court of the United States

-------------- Term, 1973

No ........

MARco DE FUNIs and BETTY DE FuNIs, his wife;
MARCO DE FUNIS, JR. and LUCIA DE FUNIS, his wife,

Plaintiffs-Appellants,

V.

CHARLES ODEGAARD, President of the University of
Washington; RICHARD L. RoDDIS, Dean of the University of
Washington Law School; RICHARD KUMMERT, ROBERT T.
HUNT and RICHARD L. RODDIS, Admissions Committee of
the University of Washington Law School; HAROLD S.
SHEFELMAN, JAMES R. ELLIS, R. MORT FRAYN, ROBERT L.
FLENNAUGH, JACK G. NEWPERT, ROBERT F. PHILIP and

GEORGE B. POWELL, Regents of the University of
Washington; and HAROLD GARDINER, Registrar

of the University of Washington,
Defendants-Respondents.

UPON APPEAL FROM THE JUDGMENT OF THE
SUPREME COURT OF WASHINGTON

JURISDICTIONAL STATEMENT OR IN THE
ALTERNATIVE PETITION FOR CERTIORARI

OPINION BELOW

This appeal is from the judgment of the Supreme Court
of the State of Washington, entered March 8, 1973, by a
divided court reversing the judgment of the Hon. Lloyd
Shorrett, judge of superior court of the state of Washington
for King County. Petition for rehearing was denied by the
Supreme Court of Washington on May 16, 1973.
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The opinion of the Washington Supreme Court is report-
ed under the title Marco DeFunis, et al. vs. Charles Ode-
gaard, President of the University of Washington, et al.,
in 82 Wn.2d 11, 507 P.2d 1169. The opinion is set out in
Appendix A herein. The opinion of the trial court is set out
as Appendix G hereto.

The judgment of the Superior Court, which was reversed,
is set out herein as Appendix B; the findings of fact and
conclusions of law of the Superior Court are Appendix C.

Notice of appeal to this Court was filed with the Wash-
ington Supreme Court on or about the 24th day of May,
1973.

GROUNDS FOR INVOKING JURISDICTION

This is a civil action drawing into question the validity
of a rule or policy adopted by the Board of Regents of the
University of Washington, a state institution the recipient
of federal assistance, whereby preference is given on the
basis of race alone to members of certain so called minor-
ities in the competition for limited openings for admission
to the law school, to the exclusion of better qualified gen-
eral students. The rule was challenged as depriving student
applicants to the law school of the equal protection of the
laws, in violation of Section 1 of Amendment XIV of the
United States Constitution, and as being in violation of
Section 2000(d), Title 42, United States Code, which
provides:

"No person in the United States shall, on the ground of
race, color or national origin, be excluded from partici-
pation in, be denied the benefits of, or be subject to
discrimination under any program or activity receiv-
ing federal financial assistance." (Emphasis ours)
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Plaintiff-appellant is a white student who was deprived

of his civil rights by being excluded from entry to the law

school by invoking the aforementioned policy.

This appeal is taken pursuant to Title 28 United States

Code, Section 1257(2). The State Supreme Court reversed
the trial court and sustained the questioned policy and by

state action has denied plaintiff-appellant DeFunis the

equal protection of the laws because he is white.

The rule or policy referred to being official action of an

agency of the state of Washington is equivalent to a statue

of the state of Washington. Hamilton v. Regents of the

University of California, 293 U.S. 245, 79 L. Ed. 343; Sul-

tan Railway and Timber Co. v. Department of Labor and

Industries of the State of Washington, 277 U.S. 135, 72

L. Ed. 820; Lake Erie Railroad v. Public Utilities Com-

mission, 249 U.S. 422, 63 L. Ed. 684.

If it is determined that this is not a proper case for

appeal, it is requested that this jurisdictional statement be

treated as a petition for certiorari, pursuant to 28 U.S.C.
2103.

The date of the judgment sought to be reviewed and the

date of entry is March 8, 1973. The matter has been re-

mitted to the Superior Court for further proceedings in

accordance with the opinion of the State Supreme Court.

A copy of the remittitur is Appendix D hereto. A copy of

the order denying rehearing is set out herein as Appendix

E. The date the notice of appeal was filed with the Supreme

Court of Washington was May 24, 1973. A copy of

the notice of appeal is set out herein as Appendix F.
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THIS IS A MATTER OF FIRST IMPRESSION IN THIS
COURT

This Court has not heretofore passed upon the question
of whether a person who is not of a minority race may be
disadvantaged by preference given by official action to
others on the basis of race alone. The divided opinion of the
Washington Supreme Court expressly holds that race may
be the basis for denying benefits to a non-minority person,
the court saying in its opinion, on page 21, Appendix A,
herein:

". . . A denial of a benefit on the basis of race is not
necessarily a per se violation of the Fourteenth
Amendment if the racial classification is used in a
compensatory way to promote integration."

The court went on to say:

"We conclude that the consideration of race as a fac-
tor in the admissions policy of the state law school
is not a per se violation of the equal protection clause
of the Fourteenth Amendment."

The decision of the Washington Supreme Court permit-
ted plaintiff-appellant to be crowded out of a space in the
law school by minority students of which the trial court
made the following finding:

"Some minority students were admitted to the Uni-
versity law school prior to and instead of plaintiff
Marco DeFunis, Jr., with college grades and aptitude
test scores so low that had they been white their appli-
cations would have been summarily denied." (Find-
ings, 23, Appendix C herein).

This is contrary to the way federal courts have decided
comparable questions. This court, in Adickes v. Kress &
Co., 398 U.S. 144, 26 L. Ed. 2d 142 (1970), said:

"Few principles of law are more firmly stitched into
our constitutional fabric than the proposition that a
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state cannot discriminate against a person because of
his race or the race of his companions .. ." (Emphasis
supplied)

The decisions of this Court have made equality the
touchstone of the cases construing the Fourteenth Amend-
ment. This Court in Brown v. Board of Education, 347
U.S. 483, 98 L. Ed. 873, 38 ALR2d 1180, under footnote 5,
quotes the following from Struder v. West Virginia, 100
U.S. 303, 25 L. Ed. 664:

"It ordains that no state shall deprive any person of
life, liberty or property without due process of law,
or deny to any person within its jurisdiction the equal
protection of the laws. What is this but the declar-
ing that the law in the state shall be the same for the
black and for the white; that all persons, whether
colored or white, shall stand equdl before the laws of
the states ... " (Emphasis supplied).

Treatment of nonminority white students on a less favor-
able basis than is accorded by the state institution to
minority (black) students, is a clear denial of the equality
which is necessary to meet the test of the constitutional
requirement of equal protection of the laws.

One of the guidelines for determining when certiorari
will be granted according to Rule 19 of this Court, is that
a state court has decided a federal question of substance
not theretofore determined by this Court, or decided it in
a way probably not in accord with applicable decisions
of this Court. Both of these criteria are met in this case.

The policy of the university which was sustained by the
decision of the Washington Supreme Court is stated in the
testimony of the president of the university (St. 245):

"Q. I am not asking about those things, I am asking you
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if the new policy with reference to minorities that
you say you have approved, and the regents have
either approved or adopted, whether that policy
permits the law school admissions to admit minority
students with lower grades and qualifications than
other students.

"A. I think it does."

The foregoing policy adopted by the regents of the uni-
versity was sustained by the Washington Supreme Court,
and we submit brings this case within the class of cases
that may be appealed to this Court under Rule 10.

QUESTIONS PRESENTED

The following questions are presented by this appeal:

A. Whether the Fourteenth Amendment of the United
States Constitution prohibiting states from denying per-
sons within their jurisdiction the equal protection of the
laws or the deprivation of life, liberty or property without
due process of law is violated by an order of the governing

authorities of the University of Washington, a state institu-
tion, giving preference solely on the basis of race to certain
persons to the exclusion of others in competition for limited
spaces available in the law school.

B. Whether a rule of the University of Washington

whereby white students are required, solely on the basis

of race, to meet different and more stringent criteria than

are persons of certain other races in obtaining admission

to the law school, violates the federal Civil Rights Act,

Title 42, U.S.C. §2000(d), which prohibits discrimination

or exclusion on the basis of race from any program or

activity receiving federal financial assistance.
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STATEMENT OF THE CASE

Plaintiff Marco DeFunis, Jr. (herein referred to as
though he were sole plaintiff) was denied admission to
the University of Washington Law School in August of
1971 for the second time in successive years (Findings of
Fact XV, Tr. 11) although he had an outstanding aca-
demic record, having graduated from the University of
Washington on June 19, 1970 Phi Beta Kappa, and magna
cum laude (Findings, ¶[V, Tr. 8) with an overall grade
average of 3.62 out of a possible 4.00, and a junior-senior
year grade point average of 3.71, as calculated by the law
school, or 3.8 if 9 hours of straight A in Latin omitted
from the law school calculations are considered (Findings,

IV, Tr. 8).

The University of Washington Law School received
1,601 applications for admission to the class beginning
September, 1971. Under the university's enrollment limita-
tions, there were 445 openings allotted to the school of
law, and of these the number available for the first year
class was between 145 and 150 students (Findings X,
Tr. 9).

In determining who should be admitted and who should
be excluded, a law-school admissions committee applied a
university-wide policy adopted by the Board of Regents,
whereby members of certain so-called minority races were
treated separately from and more favorably than, general
students and were not directly compared to applicants
outside the minority group, but were compared only to
each other. The admissions committee admitted to the
law-school applicants within the minority category who ac-
cording to the undisturbed findings of the trial court, had
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college grades and aptitude test scores were so low that
had they been white their applications would have been
summarily denied (Appendix C, ¶XXIII).

Of the total number of students invited to enter the first
year law class, 44 were minority students. Of the total of
these minority students, only 6 had qualifications higher
than the plaintiff, and 38 had qualifications lower than
the plaintiff. The trial court found

"That since only 150 applicants were to be admitted
to the University of Washington Law School the ad-
missions of the less qualified students resulted in a
denial of places to those better qualified." (Findings,
¶[XXIV, Tr. 13, Emphasis ours)

As a prerequisite to admission, each applicant must have
earned a baccalaureate degree and must have taken the
law school admission test (LSAT) (Findings ¶[X, Tr. 9).
The University had set up a Law School Admissions Com-
mittee through subdelegation from the Board of Regents,
consisting of five faculty members and two law students
(Findings ¶IX, Tr. 9, Statement 330).

Applicants' records were subjected to a formula whereby
the Law School Admissions test scores for each applicant
were combined with Junior-Senior average grades to estab-
lish a preliminary index called a "Predicted First Year
Average" (PFYA) (Findings, ¶XIV, Tr. 11, Ex. 45, St. 360,
St. 56, Ans. to Interrogatories, p. 3; St. 181, 357). Students
making a PFYA average above 77 were almost automati-
cally admitted to the Law School (St. 340).

Those whose PFYA scores were below 74.5 were almost
all rejected unless they were members of what were deter-
mined to be the minority groups (St. 341).
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Marco DeFunis, Jr. had a PFYA score of 76.23 (Find-
ings ¶[XIV, Tr. 11), under the University's calculations
which omitted consideration of nine hours of A, and a
score of 76.56 if the nine hours were considered (St. 385).
And considerably higher than that if the correct LSAT
average was used (St. 387, 388).

The material available to the committee for the judg-
ment of the students consisted of a law school admission
test score (LSAT), a copy of transcripts of all schools and
colleges attended, certain letters of recommendation, and
the students' own statements (St. 338). There were no
personal interviews by the Admissions Committee (St. 22).
The committee had no way of knowing from the files or
otherwise whether the applicants were affluent or poor
(St. 262), but all students who were Blacks, American In-
dians, Chicanos or Asian-Americans were classified as "mi-
nority students" and assumed to be deprived persons with-
out any further inquiry (Findings, XXI, XXII, Tr. 13,
St. 351), and even though all such "minority" students
were college graduates. No test was made as to whether
such persons were in fact "deprived persons."

No special privileges were given to Asian-Americans,
since a "sufficient" number of them could be passed on the
same basis as non minority students (St. 352).

The files of the other "minority students" were divided
into two piles and all those who were Black were first
reviewed by a Black first year law student member of the
Admissions Committee and Professor Geoffrey Crooks, who
had been director of the schools' Black CLEO program
(Findings ¶fXXII, Tr. 13, St. 352). The remainder of the
"minority" files, covering essentially Chicanos, American-
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Indians and Philippine-Americans, were reviewed specially
by Dean Hunt (St. 352).

Approximately 1,000 applicant files were never reviewed
by the Committee at all (St. 316). Each member of the
Committee reviewed approximately 70 files (St. 353). The
recommendations of the individual committee members
then went to the full committee, who voted on acceptance
of the recommendations (St. 255). All of the minority
applicants who were recommended were given invitations
to enter the first year law class.

The Admissions Committee sent letters of acceptance
to 275 students as of August 1, 1971, assuming a normal
attrition among those invited to attend would reduce the
group to produce a class of about 150 (Findings XVII,
Tr. 11). Against the possibility of unusually high attrition
among the group of selected applicants, the Committee
placed approximately 155 applicants on a waiting list.
Plaintiff was on this waiting list but he was advised of non-
acceptance on August 2, 1971 (Findings XVII, Tr. 11).
The number of acceptances was increased to 311 by Sep-
tember 15, 1972 (St. 367) but did not include the plaintiff.

The University of Washington receives various kinds of
federal support, included federally funded CLEO pro-
gram, mentioned on page 10 of the opinion of the Wash-
ington Supreme Court and the Upward Bound program
described in the testimony (St. 228).

The federal questions were raised in the state courts and
the decision of the trial court was based largely upon the
finding that the rule of the University in treating general
students less favorably than so called minority students
violated the equal protection clause of the Fourteenth
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Amendment to the federal constitution. The trial court's
first conclusion of law was:

"That in denying the plaintiff Marco DeFunis, Jr.
admission to the University of Washington School of
Law, the University of Washington has discriminated
against said plaintiff and has not accorded to him
equal protection of the law guaranteed by the Four-
teenth Amendment to the United States Constitution."

The issue of violation of the Fourteenth Amendment to
the United States 'Constitution was argued extensively in
respondent's brief to the Washington Supreme Court. The
section of the brief designated II (a) was devoted almost
exclusively to the argument of this issue, under the head-
ing "Special Privileges and Immunities Accorded to
Some Students Denied Plaintiff the Equal Protection of
the Law."

The issue of the violation of 42 U.S.C. 2000(d), pro-
viding that no person shall, on the ground of race, color
or national origin, be excluded from participation in, be
denied benefit of, or be subjected to discrimination under
any program or activity receiving federal financial assist-
ance was extensively argued to the Washington Supreme
Court in plaintiff's brief under section IIB, page 14 there-
of, and was directly raised in the state court. The Supreme
Court of Washington directly decided the issue of the vio-
lation of the equal protection clause of the Fourteenth
Amendment in its opinion, saying, on page 33:

"We hold that the minority admissions policy of the
Law School and the denial by the Law School of ad-
mission to plaintiff, violated neither the equal protec-
tion clause of the Fourteenth Amendment to the
United States Constitution, nor Article I, Section 12
of the Washington state constitution."
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The opinion of the Washington Supreme Court did not
specifically mention the prohibition against the exclusion
on the basis of race contained in Title 42 U.S.C. §2000(d).

The trial court ordered the University to admit Marco
DeFunis, Jr. to the law school and that order is still in
effect.

THE FEDERAL QUESTIONS ARE SUBSTANTIAL

This case involves some of the most fundamental rights
of citizens under the federal Constitution, notably the
right to equal treatment.

If there is a principle that under the Constitution mem-
bers of the majority race may be denied equal treatment
for the benefit of members of minority race this court has
not heretofore enunciated it. On the contrary, this court
has repeatedly stated that the equal protection clause of
the Fourteenth Amendment is applicable to all races alike.
In Brown v. Board of Education, 347 U.S. 483, 98 L. Ed.
873, this court, under footnote 5, quotes the following from
Struder v. West Virginia, 100 U.S. 303, 25 L. Ed. 664:

"It ordains that no state shall deprive any person of
life, liberty or property without due process of law or
deny to any person within its jurisdiction the equal
protection of the, laws. What is this but declaring that
the law in the states shall be the same for the black
and for the white; that all persons whether colored or
white, shall stand equal before the laws of the states

. ." (Emphasis supplied)

The holdings of this court on the matter of equal treat-
ment for all are well summarized by the supreme court of
New Jersey in the case of Washington National Insurance

Co. v. Board of Review, (N.J.) 64 A.2d 443, as follows:

". . . While the due process and equal protection
guarantees are not coterminous in their spheres of
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protection, equality of right is fundamental in both.
Each forbids class legislation arbitrarily discrimina-
tory against some and favoring others in like circum-
stances. It is essential that the classification itself be
reasonable and not arbitrary, and be based upon mate-
rial and substantial distinctions and differences rea-
sonably related to the subject matter of the legisla-
tion or considerations of policy, and that there be
uniformity within the class. The equal protection of
the laws means that no person or class of persons
shall be denied the protection of the laws enjoyed
by other persons or classes of persons under similar
conditions and circumstances, in their lives, liberty,
and property, and in the pursuit of happiness, both
as respects privileges conferred and burdens imposed.
Hartford Steam Boiler Inspection & Insurance Co. v. _
Harrison, 301 U.S. 459, 57 S.Ct. 838, 81 L.Ed. 1223
(1937); Old Dearborn Distributing Co. v. Seagram-
Distillers Corporation, 299 U.S. 183, 57 S.Ct. 139, 81
L.Ed. 109 (1936); Concordia Fire Insurance Co. v.
Illinois, 292 U.S. 535, 54 S.Ct. 830, 78 L.Ed. 1411
(1934); Sproles v. Binford, 286 U.S. 374, 52 S.Ct. 581,
76 L.Ed. 1167 (1932); Kentucky Finance Corpora-
tion v. Paramount Auto Exchange Corporation, 262
U.S. 544, 43 S.Ct. 636, 67 L.Ed. 1112 (1923); Truax
v. Corrigan, 257 U.S. 312, 42 S.Ct. 124, 66 L.Ed. 254
(1921); Smith v. Texas, 233 U.S. 620, 34 S.Ct. 681,
58 L.Ed. 1129 (1914); Atchison, Topeka & Santa Fe
R. Co. v. Matthews, 174 U.S. 96, 19 S.Ct. 609, 43
L.Ed. 909 (1899) . . ." (Emphasis ours)

r 1. x ._ CM _ _ _ ______-_ :_ 1___1___ 

I lie wasmngton supreme court points out on page AZ3
of its opinion:

"However, the minority admissions policy was cer-
tainly not benign with respect to non-minority stu-
rlnt-c w h are rdinlac.d bhv it"-- ~tJ -.- -s\-- 1 - ---

For the person who is denied the right to benefits of a
federally funded program, it is little compensation that in
the philosophy of someone, a social end is being promoted.
The Washington Supreme Court has specifically held in
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this case that benefits may be denied on the basis of race
"if the racial classification is used in a compensatory way
to promote integration". This philosophy of the Washing-
ton court is comparable to a philosophy that would allow
the uncompensated taking of private property for public
use because a public purpose may be served.

There is involved in this case a matter as fundamental
as whether the individual constitutional rights of a citizen
are so fragile that they are swept aside whenever a divided

state court believes there is an overriding state interest.

The opinion of the Washington Supreme Court under-

takes by classifying citizens to apply the laws differently
to different classes. The opinion recites that in reviewing
the files of minority applicants, the committee attached
less weight to grade and test records of minority appli-
cants than it did to those of other races. This was clearly
an award of special privileges to the select races. General
applicants did not have the privilege of having grade and
test scores disregarded if such grade and test scores would
result in their summary rejection. Blacks, American Indians
and Chicanos did have this privilege. This is clear from
the opinion where the court said:

"However, the purpose of the racial classification here
is to give special consideration to those racial minority
groups which are unrepresented in the law schools
and legal profession and which cannot secure propor-
tionate representation if strictly subjected to the
standardized mathematical criteria for admission to
the law school." (Emphasis added).

All other races were subjected to these standardized
mathematical criteria. It was a e
selected minorities to be so specially treated. The general
students were not given equal protection of the laws. The
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opinion has set aside the guarantee to citizens that they
will not be disadvantaged by special privileges and immu-
nities accorded to others by calling this an act of "classi-
fication," and justifying it on the ground of an "overriding
state interest."

The proposition that one can be classified out of funda-
mental constitutional rights is startling.

Making selected minorities a separate class tok|M privilege of being judged by more favorable criteria than
/the plaintiff was a denial of the equal protect

0o\ the laws.
If eq protection of the laws can be denied to a citizen

on the basis of an "overriding state interest", then with

equal facility upon the finding of an overriding state inter-

est, all other rights guaranteed by the declaration of rights

of our Constitution can be disregarded, and persons can

be deprived of life, liberty and property without due proc-

ess of law (Amendment 14, Section 1). They can be de-

prived of the right to exercise religious freedom (Amend-

ment 1). They can be subjected to unreasonable searches

and seizures (Amendment 4). They can be deprived of

the right of habeas corpus (Article 1, Section 9, 1[2). They

can be deprived of the right to petition and assemble
(Amendment 1). They can be subjected to cruel and un-

usual punishment (Amendment 8).

The philosophy of the opinion of the Washington Su-
preme Court makes all of these guaranteed rights inviolate
only so long as the court shall not in the philosophy of the
current members find that there is no "overriding state
interest."
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All of those guaranteed rights of the federal Constitu-
tion are actually involved in this case. The federal ques-
tions involved are enormous.

In the present case, if the establishment of a class of
minority citizens who can have the privilege of entering
the University of Washington Law School on more favora-
ble terms than citizens generally, is accepted then the
interest of the individual who is excluded has been dis-
regarded and swept away.

This court has held that a reasonable relationship to a
desirable state interest is not sufficient to justify taking
away guaranteed constitutional rights, but something ex-
treme and compelling and constituting a clear and present
danger is necessary to meet the test when we are speaking
of depriving citizens of rights guaranteed under the Con-
stitution. This principle is stated by this court in Sherbert

v. Verner, 374 U.S. 398, 10 L. Ed. 2d 965:

"We must next consider whether some compelling
state interest enforced in the eligibility provisions of
the South Carolina statute justifies the substantial in-
fringement of appellant's First Amendment right. It
is basic that no showing merely of a rational relation-
ship to some colorable state interest would suffice; in
this highly sensitive constitutional area, '(o)nly the
gravest abuses, endangering paramount interests, give
occasion for permissible limitation,' Thomas v. Col-
lins, 323 U.S. 516, 530, 89 L.Ed. 430, 440, 65 S.Ct.
315. No such abuse or danger has been advanced in
the present case."

In this case there is no evidence of any grave abuse which
would justify depriving DeFunis of consideration as favor-
able as that given to the selected so-called minority races.

The right to classify is an attribute of governmental au-
thority up to the point that it begins to encroach upon the
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rights of citizens guaranteed by the Constitution. When-
ever a classification is based upon race it is suspect. Loving
v. Virginia, 388 U.S. 1, 18 L. Ed. 2d 1010. That kind of
classification must meet a test much greater than merely
whether it is reasonably related to legitimate public pur-
poses. If the citizen is to be deprived of a guaranteed right,
it must arise from a compelling or over-riding reason, not
merely because it is related to a policy that by a majority
of the Court is deemed desirable.

In the present case, the objective which would cause
DeFunis to be deprived of the right to be judged by the
same criteria as the members of the selected "minorities"
has not even been enunciated by a legislative body as a
desirable end to be accomplished and whether the court
considers it an important objective, it can hardly be con-
tended that failure to accomplish the objective of increas-
ing the number of minority lawyers regardless of qualifi-
cation is so overriding as to threaten the public safety or
welfare.

While the equal protection clause does not require in
every case an absolute mathematical equality in the applica-
tion of the laws, this Court has on numerous occasions re-
iterated the fact that it takes an overwhelming necessity
to permit a person to be classified out of his constitutional
rights. Such necessity is not established lightly.

In Thomas v. Collins, 323 U.S. 516, 89 L. Ed. 430, this
Court discusses the type of necessity that will permit a
citizen to be classified out of his rights.

"The case confronts us again with the duty our system
places on this Court to say where the individual's free-
dom ends and the State's power begins. Choice on that
border, now as always delicate is perhaps more so
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where the usual presumption supporting legislation
is balanced by the preferred place given in our scheme
to the great, the indispensable democratic freedoms
secured by the First Amendment. Cf. Schneider v.
Irvington, 408 U.S. 147, 84 L.Ed. 155, 60 S.Ct. 146;
Cantwell v. Connecticut, 310 U.S. 296, 84 L.Ed. 1213,
60 S.Ct. 900, 128 ALR 1352; Prince v. Massachusetts,
321 U.S. 158, 88 L.Ed. 645, 64 S. Ct. 438. That priority
gives these liberties a sanctity and a sanction not per-
mitting dubious intrusions. And it is the character of
the right, not of the limitation, which determines what
standard governs the choice. Compare United States
v. Carolene Products Co., 304 U.S. 144, 152, 153, 82
L.Ed. 1234,.1241, 1242, 58 S.Ct. 778.

"For these reasons any attempt to restrict those liber-
ties must be justified by clear public interest, threat-
ened not doubtfully or remotely, but by clear and
present danger. The rational connection between the
remedy provided and the evil to be curbed, which in
other contexts might support legislation against attack
on due process grounds, will not suffice. These rights
rest on firmer foundation."

It will be noted from the foregoing quotation that the
court points out that the rational connection between a
remedy provided and the evil to be curbed, which in
other contexts might support legislation against attack on
due process, will not suffice where an individual is to be
deprived of a guaranteed constitutional right.

The cntiton guaranteed DeFunis 
[ or class of citizens regardless of race would have special

t ~privileges or immunities which on the same terms did not
eIorg to him.

The opni'nd'ispenses with that guarantee.

If the principles established in the opinion remain law,
none of the liberties guaranteed by the Declaration of
Rights in our Constitution are safe against the needs of
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the state whenever a majority of the court can be convinced
of the States' needs.

This case has received nationwide attention. It has been
commented on editorally throughout the country and has
been publicized in numerous nationwide publications.

A further indication of the importance attached to this
case by the legal profession is the number of briefs amici
curiae which were filed in the Washington Supreme Court
by lawyers and various interests. The record will show
some thirteen separate such amici curiae briefs were
entered.

This case presents issues which should be decided by
this Court at an early date. The federal questions involved
are substantial and extremely important.

Respectfully submitted,

LYCETTE, DIAMOND & SYLVESTER
By: JOSEF DIAMOND

LYLE L. IVERSEN
CRAIG S. STERNBERG

Attorneys for
Plaintiffs-Appellants
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APPENDIX A

[No. 42198. En Banc. March 8, 1973.]

MARco DE FUNIS et al., Respondents, v.
CHARLES ODEGAARD et al., Appellants.

[1] Action-Standing-In General. A party showing a clear
legal or equitable right and a well-grounded fear of
immedate invasion of that right has standing to main-
tain an action.

[2] Constitutional Law-Equal Protection-Classification
-By Race-In General. Racial classification is per-
missible, and may be mandatory in selected instances,
inasmuch as only those classifications for invidious pur-
poses are, per se, violative of the equal protection clause
of the federal constitution.

[3] Constitutional Law-Equal Protection-Classification
-By Race-Purpose-Effect. Mandatory racial classi-
fication for purposes of remedying the effects of past
segregation, promoting integration of the races, or pre-
venting the perpetuation of discrimination is not in-
vidious nor violative of constitutional rights to equal
protection.

[4] Constitutional Law-Equal Protection-Classification
-By Race-Loss of Benefit-Effect. The loss of a
potential benefit to a party as a result of the implemen-
tation of racial classifications being utilized in a com-
pensatory fashion to promote integration is not per se
a denial of equal protection.

[5] Colleges and Universities-Constitutional Law-Equal
Protection Classification-By Race-Admission Poli-
cies. Classification of candidates for admission to a
state college or university on the basis of race, and fa-
vorable consideration of one race over another as a
factor in the school's admission policy, when the pur-
pose of such classification is to promote integration
and to undo the effects of past discrimination is not,
per se, violative of the equal protection clause of the
federal constitution.
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[6] Constitutional Law-Equal Protection-Classification
-By Race-Justification-Burden. The burden of
showing that racially discriminatory classifications are
necessary to promote a compelling and permissible
state objective is upon the state.

[7] Colleges and Universities-Constitutional Law-Equal
Protection - Classification - By Race - Compelling
State Interest. The elimination of serious racial imbal-
ances caused by the underrepresentation of certain
minorities within public legal education constitutes a
compelling state interest.

[8] Constitutional Law-Segregation-De facto or De jure
-Effect. Whether a pattern of racial segregation is de
jure or de facto is of no effect in examining the consti-
tutionality of a state effort to eliminate such segrega-
tion.

[9] Constitutional Law-Segregation-De facto-Duty to
Act. While there may be no requirement for public
officials to affirmatively seek to remove examples of de
factor racial segregation, voluntary efforts are permiss-
ible.

[10] Colleges and Universities - Constitutional Law-
Equal Protection-Classification-By Race-Neces-
sity. The providing of increased educational oppor-
tunities to selected racial minorities by favoring such
minorities in college or university admission policies
is necessary where racial imbalance in both the school
and in the fields or professions it serves exists and
should be eliminated.

[11] Colleges and Universities - Constitutional Law -
Equal Protection-Classification-By Race-Scope.
The awarding of favorable treatment on the basis of
race to selected minorities during the process of ad-
mitting students to a state college or university, for
the purpose of correcting racial imbalance in the stu-
dent body, may be limited to those minorities which
are most seriously underrepresented in the school.
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[12] Administrative Law and Procedure-Discretionary
Action-Validity-Test. A determination by an ad-
ministrative body is not arbitrary or capricious when
exercised honestly and upon due consideration of the
facts if there is room for two opinions even though a
reviewer may believe an erroneous conclusion was
reached.

[13] Administrative Law and Procedure-Discretionary
Action-Validity-Review. In the absence of a show-
ing of a violation of a party's constitutional rights, dis-
cretionary determinations of an administrative body
may not be overturned on review unless shown to be
arbitrary or capricious.

[14] Colleges and Universities - Students - Selection -
Residents-Effect. State colleges or universities, while
required to assess additional tuition upon nonresident
students, are not required to give preferential admis-
sion treatment to residents over nonresidents.

Wright, Finley, and Stafford, JJ., concur by separate opin-
ion; Hale, C.J., and Hunter, J., dissent by separate opinions;
Rosellini and Brachtenbach, JJ., did not participate in the
disposition of the case.

Appeal from a judgment of the Superior Court for King
County, No. 741727, Lloyd Shorett, J., entered October 18,
1971. Reversed.

Action challenging university admission procedures. The
defendants appeal from a judgment in favor of the plaintiffs.
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IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

MARCO DE FUNIS and BETTY DE FUNIS,
his wife; and MARCO DE FUNIs, JR.
and LCIA DE FUNIs, his wife,

Respondents,
V.

CHARLES ODEGAARD, President of the
University of Washington; RICHARD
L. RODDIS, Dean of the University of
Washington Law School; RICHARD
KUMMERT, ROBERT S. HUNT and
RICHARD L. RODDIS, Admissions Com-
mittee of University of Washington
Law School; HAROLD S. SHEFFELMAN,
JAMES R. ELLIS, R. MORT FRAYN,
ROBERT L. FLENNAUGH, JACK G. NEW-

PERT, ROBERT F. PHILIP, and GEORGE
B. POWELL, Regents of the University
of Washington; and HAROLD GARDINER,
Registrar of the University of Wash-
ington; and UNIvERSITY OF
WASHINGTON,

Appellants.

No. 42198
EN BANC

FILED
MARCH 8, 1973

, , Defendants, who include the members of the Board of
Regents of the University of Washington, the President of
the University, and the Dean and certain members of the
Admissions Committee of the University of Washington
School of Law, appeal from aiudgment ordering wm-to
admit plaintiff Marco DeFunis, r., as a first-year sident
othe Jnvers i sngton Scool of '. afp-

Broadly phrased, the major question presented herein
is whether the law school may, in consonance with the
equal protection provisions of the state and federal con-
stitutions, consider the racial or ethnic background of ap-
plicants as one factor in the selection of students.
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Marco DeFunis, Jr. (hereinafter plaintiff), his wife, and
his parents commenced an action in the superior court,
alleging that plaintiff, an applicant for admission to the
University of Washington School of Law (hereinafter law
school) for the class commencing September 1971, had At*~ e '

been wrongfully denied admission in that no preference
was given to residents ot the state of Washington in the ad--cl-
missions process and that persons were admitted to aw
scessr p u ai caions an those o painiff. rl
complaint asked that the court order the defen ants to
admit and enroll plaintiff in the law school in the fall of
1971 and, upon the failure of defendants to do so, that
plaintiffs recover damages in the sum of not less than/
$50,000.

The superior court granted a temporaryrestraining order
and order to show cause, restraining defendants from se-
lecting students for admission to the law school during the Ih "

nendenev of the action. Defendants. in turn. moved to dis-
miss the complaint on the grounds that the court lacked
jurisdiction of the cause and that the complaint failed to
state a claim upon which relief could be granted.

The superior court dismissed that portion of the plain-
tiff's complaint seeking monetary damages. The balance
of defendants' motion to dismiss was denied, and a tem-
porary injunction was entered enjoining the defendants
from admitting students to the law school "in a number
which would preclude the admission of plaintiff, Marco
r\,T7--ic:T Tr to Ino lQ71_70 1- -___cF lq -1- .1l En; L_ 
"lJit UllIb, Jl.,V IU Ul t 1 .1 I-Q 1113t yCail UCl3, laIUlUU 1115 atU-

mission eventually be ordered by the court." After a none
jury trial, the court ruled that in denying plaintiff admission o
to the law school, the University of Washington had dis- 
criminated against him in violation of the equal protection I 
of the laws guaranteed by the fourteenth amendment to the
United States Constitution. 1

Law school admissions pose a complex problem, and re-
quire a sensitive balancing of diverse factors. To gain in-
sight into the complicated process of selecting first-year
law students, and to better appreciate the essence of plain-
tiff's complaint against the law school, we turn first to the
circumstances and operative facts-as delineated by the
record-from which this litigation arises.

I
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/,I ji . Under RCW 28B.20.130(3), the Board of Regents of the
University of Washington has the power and duty to estab-
lish entrance requirements for students seeking admission
to the University. The dean and faculty of the law school,
pursuant to the authority delegated to them by the Board
of Regents and the President of the University, have estab-
lished a Committee on Admissions and Readmissions to
determine who shall be admitted to the law school. For the
academic year September 15, 1970, to June 15, 1971, the
committee was composed of five faculty members and two
9Stude-m-embers; on June 7, 1971, the faculty of the law
school expanded the membership of the committee to six
faculty members and three student members. The chair-
man estimated that the committee spent over 1,300 hours
in the selection process for the 1971-72 first-year class.

The number of qualified applicants to the law school has
increased dramatically in recent years. In 1967, the law
school received 618 applications; in 1968, 704; in 1969, 860;
and in 1970, 1026 applications were received. The law

all school receil applications for aon to the first-
year class begii inm9 -l1. Under th- ver-

3(• 9sity's enrollment limitation there were only 445 positions
allotted to the law school, and of these the number avail-
able for the first-year class was between 145 and 150. The1' | § chairman of the admissions committee stated that most of
these a i would be regarded as qualified badmis-
si. stdd t this and other npable aw schools in
reent ears. Hence, the task of selection is ficutit,time-
cbnsuming and requires the exercise of careful and in-
formed discretion, based on the evidence appearing in the
application files. While many applicants are relatively easy
to select for admission because of very outstandin quali-
fications, and others are relatively easy to reject te middle

tes is much more c o assess. Plain-
was in this latter cat

App icants for admission to the law school must have
earned an undergraduate degree and taken the Law School
Admission Test (LSAT) administered by the Educational
Testing Service of Princeton, New Jersey. They must also
submit with their written application a copy of transcripts
from all schools and colleges which they have attended
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prior to application for admission, together with statements
from their undergraduate dean of students and letters of
recommendation from faculty members in their major field
of study. They may submit additional letters of recom-
mendation and statements. The application for admission
gives the applicant the option to indicate his "dominant"
ethnic origin. The admissions process does not include per-
sonal interviews and does not reveal whether applicants are
poor or affluent.

The committee's basic criteria for selecting students are
expressed in the "Guide for Applicants", a copy of which
plaintiff received with his 1971 application:

We below describe the process we applied to deter-
mine the class that entered the University of Washing-
ton School of Law in September 1970. We anticipate
that the same process will be applied in determining
membership in the class of 1971.

In assessing applications, we began by trying to
identify applicants who had the potential for outstand-
ing performance in law school. We attempted to select
applicants for admission from that group on the basis
of their ability to make significant contributions to
law school classes and to the community at large.

For the purpose of a preliminary ranking of the appli-
cants for the class of 1974, the junior-senior undergraduate
grade point average and the Law School Admissions Test
scores' for each applicant were combined through a for-
mula to yield a predicated first-year of law school grade
average for the applicant. This preliminary index number
is called the Predicted First-Year Average (PFYA). The
relative weighfof grades and ter Aoe l la was
determined on the basis of past experience at the law
school. The same formula is used for all applicants in a
given year. If an applicant has taken the LSAT more than
once in the past 3 years, the average score is employed
rather than the latest score; this is done to offset a learning
effect which statistical studies by the Educational Testing

1. The Law School Admissions Test yields two scores for each candi-
date, a general law aptitude score and a writing ability score.
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Service indicates occurs as the result of the multiple taking
of the test.

Pain~tiffs dPFVAa detomie by the law school, was
76.23. This figure was calculated by usig a formula c n,-I iniing plaintiffs junior-senior grade point average of 3.71, /I
average LSAT score of 582 (512 plus 566 plus 668, divided/ I 
by 3)2 and average writing test score component of 61 (6il1
plus 58 plus 64, divided by 3).

Raninof applicants by PFYA was used to help orga-
nize the committee's processing of the applications. On the
basis of the previous year's applicant group, the committee
decided that most promising applicants for the class of
1974 would be defined as applicants with predicted first-f year law school averages over 77. Applicants with PFYAs
above 77 were reviewed and decided by the full committee
as they came in, in order to reach an early decision as to
the acceptance of such students. Each of these files was
assigned to a committee member for thorough review and
for presentation to the committee.

Applicants with PFYAs below 74.5 were reviewed by the
chairman of the committee, and were either rejected by
him, or placed in a group for later review by the full com-
mittee. The decision of rejection or committee review of an

& application was based on the chairman's judgment derived
from information in the applicant's file indicating whether
the applicant had a significantly better potential for law
study than the relatively low predicted first-year average
tended to indicate. Cases of doubt were to be resolved in
favor of deferring judgment until committee review could
be undertaken.

TWn 5 .ere ,ae 'n ??grd toW applicants with
PFYAs below 74 First, the law school had established a

t h wd been previously admitted-t
Who were unable to enter, or Forced to with-raw from, 

Taw s l because of induction into the military service
'-had a enro ii the ~ie d Immedately upon

[6 ~ m p~ti on of their tour o duty. n, 
es of "minority" applicants (which the committee de
2. Plaintiff took the Law School Admissions test on three different

occasions: August 1969, November 1969 and December 1970.
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fined for this purpose as including Black Americans Chi-
iano Americans. American Indians and Philiin Ameri-J 

can were considered by the full committee as warranting
Ytleir attention, regardless of the F IrA of tde individual a-

Applicants with predicted first-year averages between
74.5 and 76.99 were accumulated and held until the ap-
plications deadline had passed and essentially all the appli-
cations were complete and ready for review, so that the
critical decisions as to the remainder of the incoming class
could be made with a relatively complete view of qualified
applicants not therebefore admitted. Plaintiff's application,
presenting a 76.23 predicated first-year average, was placed
in this third category. Included for consideration at that
time, in addition to the minority group and those with
PFYAs between 74.5 and 77, were some applicants with
PFYAs above 77 upon whom the committee had reserved
judgment, feeling that such applicants were not as promis-
ing as their PFYAs seemed to indicate.

These ",l.se. ases,"-i.e., where the applicant was
neither clearly outstanding nor clearly deficient-required
the most effort nf the committee. In selecting the app i-
cants from this narrow range, the committee used the
process described in its Guide for Applicants, a copy of
which was sent to all applicants:

We gauged the potential for outstanding perform-
ance in law school not only from the existence of high
test scores and grade point averages, but also from
careful analysis of recommendations, the quality of
work in difficult analytical seminars, courses, and
writing programs, the academic standards of the school
attended by the applicant, the applicant's graduate
work (if any), and the nature of the applicant's em-
ployment (if any), since graduation.

3. The chairman of the admissions committee testified that Asian-
Americans, e.g., were not treated as "minority" applicants for admissions
purposes, since a significant number could be admitted on the same
basis as general applicants.

As used herein, the term "minority" refers to and includes only Sack
Americans, Chicano Americans, American Indians and Philippine Amer-
icans. _
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An applicant's ability to make significant contribu-
tions to law school classes and the community at large
was assessed from such factors as his extra-curricular
and community activities, employment, and general
background.

We gave no preference to, but did not discriminate
against, either Washington residents or women in
making our determinations. An applicant's racial or'

ns0as or in
/ general attempt t o vfPt form cre ea
ri/stic predictions.

Each file to be reviewed by the full committee was first
assigned and read by a committee member who reported
on its contents to the committee. There followed a dis-
cussion on the applicants under consideration, leading to
a committee vote on the disposition of the application.
Assignment of files to the committee member for initial
reading was usually on aaas. The files of Black
aephcants, h~ever, were assigned to and separately read
by both Professor Geoffrey Crooks and Mr. Vincent Hayes,
the two committee members thought best equipped to
report to the full committee on the contents of the file.
Professor Crooks worked with minority applications during
the summer of 1970 as director of the school's Council on
Legal Education Opportunities (CLEO) program4 and
Mr. Hayes, a second-year Black law student, who previ-
ously served as director of the Governor's Multi-Service
Center in Seattle, a job involving considerable personnel
evaluation. Applications of Chicanos, American Indians
and Filipinos were reviewed by Associate Dean Robert S.
Hunt for presentation to the committee.

In considering minority applicants the commit as

nate the continued effects of past segregation and discrimi-
na on hcis, Cicanos, Ame
ofer disavantage racia and ethnic minority groups. At

4. A federally (OEO) funded program, sponsored by the American
Bar Association, the American Association of Law Schools, the National
Bar Association and the Law School Admission Council, which provides
summer training programs and financial assistance to disadvantaged
college students seeking admission to law school.
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trial, the President of the University of Washington testi-
fied as to the origin of this policy:

More and more it became evident to us that just
an open door, as it were, at the point of entry to the
University, somehow or other seemed insufficient to
deal with what was emerging as the greatest internal
problem of the United States of America, a problem
which obviously could not be resolved without some
kind of contribution being made not only by the Uni-
versity and the University of Washington, in particular,
given the racial distribution of this state.

So that was the beginning of a growing awareness
that just an open-door sheer equality in view of the
cultural circumstances that produced something other
than equality, was not enough; that some more posi-
tive contribution had to be made to the resolution of
this problem in American life, and something had to
be done by the University of Washington.

Thus, the University sought to achieve a reasonable rep-
entation wiin the student body of persons from these

groups which have been historically suppressed by en-

i ties throughout the university recognized that the cov t
/ / tinai mechanical" credenualizmg system does not always

produce good indicators of the full potential of such cultur-
-ally s eparated or deprived idid lsan that o rely
s1clly uu ~ul, form-al credentials could well result in un-
fairly .denymg to qualified minority persons the chance to 

~ *..... f -ld - "- cuentonalnrbs v-aiabme at the un i

'IThe law school sought to carry forward this Ulnir
policy in its admission program, not only to obtain a reason-
able representation from minorities within its classes, but to
increase participation within the legal profession by per-
sons from racial and ethnic groups which have been histori-
cally denied access to the profession and which, conse-
quently, are grossly underrepresented within the legal
system. In doing so, the Admissions Committee followed
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certain procedures which are the crux of plaintiff's claimed
deni o euas.

First, in reviewing he O flss Qf minority applicants, the(3) committee attached less weight to the PFYA in making a
total udgmental evaluation as to the relative ability of the
particular applcant to succeed m law school. Also, aSe
chairman testied that although the same standard was
applied to all applicants (i.e., the relative probability of
the individual succeeding in law school), minority appli-
cants were directly compared to one another but were not

OFF4 compared to aliant - eof the OUmO . The
IIomite uyht to ident ify, wit he minori t

those persons who ad the highest probability of succeed-
n in law school-us the law school included wit its

weadnlnt-oup minority applicants whose PFAs -ere
r than those of some other applicants, but whose en

re cord showed the committee that they were capable--
successfully w school program.

As a result of this process, the committee admitted a
group of minority applicants, placed a group of such ap-
plicants on a waiting list, and rejected other minority ap-
plications. The dean of the law school testified that the
law schoolirshm6 qui2di ota for minority stu-

but that the committee sout ale repre-
sentation of such groups in the law school. He a

e law school has accepted no unqual fie minority appli-
_ , e icae atheya diwer

capable of successfully completing the law school program
The admissions committee sent letters of acceptance to

over 200 applicants. Normal attrition among those invited
was expected to reduce this group to produce a class of
about 150. Against the possibility of unusually high at-
trition aming the group of accepted applicants, the com-
mittee placed approximately 155 additional applicants on
a waiting list. The waiting list was ranked in approximate
quartiles, with 46 applicants in the highest quartile, 38
applicants in the second quartile, 36 applicants in the third
quartile, and 33 applicants in the fourth or lowest quartile.

5. For example, many of the minority group applicants were first
screened through special compensatory summer programs, operated
primarily by CLEO.
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The remaining applicants-those receiving neither offers
of acceptance nor waiting list assignments-received letters
of denial. Plaintiff received an invitation to be placed on
thi waiting list and he was ranked in the fourth or lowest
quarrtile un July 21, 1971, the rate of attrition from the
admitted applicants appearing to be within normal ranges,
the committee decided to send letters of denial to those
applicants in the third and fourth quartiles on the waiting
list. Plaintiff was thus notified on August 2, 1971, that he
a;m iter dittnrany,,or the waiting list.

As of August 1, 1971, 275 students were admired to the
frehman law school class and 55 students remained on the
waiting list, making a total of 330 students.

Out of the 275 students given notice of admission, 127
were nonresidents of the state of Washington. Out of the
55 on the waiting list, 23 were nonresidents of the state of
Washington. Thus, of the 330 applicants admitted or wait-
ing, 180 were residents of the state of Washington. Ulti-
mately, 32 non-residents (21.6 per cent of the entering
class) actually enrolled inthe first-year class.

4 e

411 .- ,

Because of the judgmental factors in the admissions pro'-
cess, as outlined, the ultimate determination of applicants
to whom admission was offered did not follow exactly the ' '
relative ranking of PFYAs. Of those invited, 74 had lower
PFYAs than plaintiff; 36 of these were minority avplicant. 
32 were returning from military service, and 16 w
cn / ca ed by the committee as eserving invitations

eia'i As tan piami'
were denied admission. Of the ·ni n t ts
i ' a y e rolled in the first-year class.

The trial court found that some minority applicants 
college grades and LSAT scores so low that had they b
of the white race their applications would have been s1
marily denied, were given invitations for admission; 
some such students were admitted instead of plaintiff; 
since no more than 150 applicants were to be admitted
the law school, the admission of less qualified students
suited in a denial of places to those better qualified;
that plaintiff had better "qualifications" than many of
students admitted by the committee. The trial court

�Cr

4�i:a

1
�f�L� �

(f �r�l
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found that plaintiff was and is fully qualified and capable
of satisfactorily attending the law school.

The trial court concluded that there is no constitutional
restriction upon admitting nonresidential siE and no

(i- laws or regulations provide preference to residential stu-

versit of Washin 1n5Sol of Law; that, in denyin
plain admission to the law school the Universi o

1 ·Washington dirmi nated against him and did not accord
to him equal piUtcn cf td laws as guaranteed by the
fourteenth amendment to the Uited States C;onstitution.
and therefore, that plaintil s e mlted to thJ -

sc]hool for the class of'974,-egm-ning September 22, 1971.6

I.

)t estheschool would not haven
ble to accept him even if no minority students had been

tion the University's minorities lmrissons policy. De-
fendants' argue that the committee's evaluation of plain-
tiff's qualifications led it to place him in the fourth, or
lowest, quartile of the waiting list.Ts low ranking was
wholly without regard to the schoanl' mi n-aissions
-p-, but was based on a comparison of lali-

withnority applicants. Thus,
i c 'd defendants, even if thie roii v orn ,pshirdents

I had not been admitted o seats thev wou
[Isrb'aby--hlavebeen filled by o th rb _

There is no way of knowing that plaintiff would have
been admitted to the law school, even had no minority
student been admitted. We do not agree, however, that for
this reason plaintiff lacks standing to assert the constitu-
tional questions presented herein. As noted by the United

/7o

6. At time of oral argument in this court it was stated that plaintiff
had actually been admitted to the law school in September, 1971, and
was still in attendance. Due to the conditions under which plaintiff
was admitted and the great public interest in the continuing issues
raised by this appeal, we do not consider the case to be moot.
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States Supreme Court in ast v. Chn, 392 U.S. 83, 99,
20 L. Ed. 2d 947, 88 S. Ct. 142968):

The "gist of the question of standing" is whether the
party seeking relief has "alleged such a personal stake
in the outcome of the controversy as to assure that con-
crete adverseness which sharpens the presentation of
issues upon which the court so largely depends for
illumination of difficult constitutional questions."
Baker v. Carr, 369 U.S. 186, 204 (1962).

We have heretofore made similar statements. In State
ex rel. Hays v. Wilson, 17 Wn.2d 670, 137 P.2d 105 (1943),
we stated that one seeking relief must show a clear legal
or equitable right and a well-grounded fear of immediate
invasion of that right. Further, in State v. Human Relations
Research Foundation, 64 Wn.2d 262, 269, 391 P.2d 513
(1964), we stated:

A litigant who challenges the constitutionality of a
statute must claim infringement of an interest peculiar
and personal to himself, as distinguished from a cause
of dissatisfaction with the general framework of the
statute.

Plaintiff's interest in this litigation clearly constitutes the
requisite "personal stake in the outcome of the controversy"
necessary to request an adjudication of the merits of this
case.7

The essence of plaintiff's Fourteenth Amendment arg -

ment is that the law school violated his right to equal pro- 
tection of the laws by denying him admission, yet accepting
certain minority applicants with lower PFYAs than plain-
tiff who, but for their minority status, would not have been
admitted. 8

7. In reaching this conclusion we have also taken into consideration
the University's urgent need for certainty in planning and administering
its admissions policy.

8. Our review is specifically limited to a consideration of the alleged
constitutional infirmities in the law school's admissions policy and pro-
cedures. Beyond question, it would be inappropriate for this court to
determine the actual composition of the first year class through an
independent evaluation of each applicant's file, substituting our criteria
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To answer this contention we consider three implicit,
subordinate questions: (A) whether race can ever be con-
sidered as one factor in the admissions policy of a state law
school or whether racial classifications are per se unconsti-
tutional because the equal protection of the laws requires
that law school admissions be "color-blind"; (B) if con-
sideration of race is not per se unconstitutional, what is the
appropriate standard of review to be applied in determin-
ing the constitutionality of such a classification; and (C)
when the appropriate standard is applied does the specific
minority admissions policy employed by the law school
pass constitutional muster?

A.

Relyin sey on Brown v. Board of Education, 347 U.S.
488 L. Ed. 87, 74 S. Ct (14), the tral court
held that a state law school can never consider race as, one
criterion in its selection of first-year students In holding

s are per se unconstitu-
tionaal al-court stated in its oral opmoiM.

Since no more than 150 applicants were to be ad-
mitted the admission of less qualified resulted in a
denial of places to those otherwise qualified. The plain-
tiff and others in this group have not, in my opinion,
been accorded equal protection of the laws guaran-
teed by the Fourteenth Amendment.

and judgment for those of the Admissions Committee. In regard to the
scope of judicial review in this area, the United States Supreme Court
has stated that:

In seeking to define even in broad and general terms how far
this remedial power extends it is important to remember that
judicial powers may be exercised only on the basis of a consti-
tutional violation. Remedial judicial authority does not put judges
automatically in the shoes of school authorities whose powers are
plenary. Judicial authority enters only when local authority de-
faults.

Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S. 1, 16,
28 L. Ed. 2d 554, 91 S. Ct. 1267 (1971).

9. Considering thefatutory delegation of power to establish entrance
requirements-for students to the University, no serious question is
raised as toader- action of the law school here complained of
constitutes state actionwithin the meaning of the Fourteenth Amend-
ment.
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In 1954 the United States Supreme Court decided
that public education must be equally available to all
regardless of race.

After that decision the Fourteenth Amendment
could no longer be stretched to accommodate the
needs of any race. Policies of discrimination will in-
evitably lead to reprisals. In my opinion the only safe
rule is to treat all races alike, and I feel that is what
is required under the equal protection clause.

In Brown v. Board of Education, supra, the Supreme
Court addressed a question of primary importance at page
493:

Does segregation of children in public schools solely
on the basis of race, even though the physical facilities
and other "tangible" factors may be equal, deprive the
children of the minority group of equal educational
opportunities? We believe that it does.

The Court in Brown held the equal protection clause of
the Fourteenth Amendment prohibits state law from re-
quiring the operation of racially segregated, dual school
systems of public education and requires that the system
be converted into a unitary, nonracially segregated system.
In so holding, the Court noted that segregation inevitably
stigmatizes Black chidren:

To separate them from others of similar age and quali-
fications solely because of their race generates a feeling
of inferiority as to their status in the community that
may affect their hearts and minds in a way unlikely
ever to be undone.

Brown v. Board of Education, supra, at page 494.

Moreover, "The impact is greater when it has the sanc-
tion of the law; for the policy of separating the races is
usually interpreted as denoting the inferiority of the negro
group." Id. at page 494.

ron did not lld thot 11 racial classifications are per
se unon itinal rather it hold tht_'_o r
c1ssifetinnc-i.e.. thor tt digmatize a racial groU

with the stamp of inferiority-are une E
vewed in most avorae to plaintiff, the "prefer-
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ential" minority admissions policy administered by the law
school Is clearly not a fur of hIvidious discnmmiatioi.

A The goaloTf this pllcy is not to separate the races, but to
/ ring tem together. And, as has been observed,

Preferential admissions do not represent a covert at-
tempt to stigmatize the majority race as inferior; nor
is it reasonable to expect that a possible effect of the
extension of educational preferences to certain dis-
advantaged racial minorities will be to stigmatize
whites.

O'Neil, Preferential Admissions: Equalizing the Access of
Minority Groups to Higher Education, 80 Yale L. J. 699,
713 (1971).

While Brown v. Board of Education, supra, certainly
provides a starting point for our analysis of the instant case,
we do not agree with the trial court that Brown is disposi-
tiv here. Subsequent decisions of the United States Su-
preme Court have made it clear that in some circumstances
a racial criterion may be used-and indeed in some cir-

cusMce r,,-t be used-by public ucat tianhstu-
tions in riim gin a c ol systems which
were formerly segregated de jure' ° now have an affirmative
duty to remedy racial imbalance.

In Green v. County School Board, 391 U.S. 430, 20 L. Ed.
2d 716,S. Ct. 1689 (1968), the Supreme Court con-
sidered a school board's adoption of a "freedom-of-choice"

10. "De jure" segregation generally refers to "segregation directly
intended or mandated by law or otherwise issuing from an official
racial classification," Hobson v. Hansen, 269 F. Supp. 401, 492 (D.D.C.
1967), affd sub. nom. Smuck v. Hobson, 408 F.2d 175 (D.C. Cir.
1969), or, in other words, to segregation which has, or had, the sanc-
tion of law. In the context of public education the United State Supreme
Court has expanded the meaning of the term "de jure segregation"

[T]o comprehend any situation in which the activities of school
authorities have had a racially discriminatory impact contributing
to the establishment or continuation [of racial imbalance] . . .

State ex rel. Citizens Against Mandatory Bussing v. Brooks, 80 Wn.2d
121, 130, 492 P.2d 536 (1972).

Where the segregation is inadvertent and without the assistance or
collusion of school authorities, and is not caused by any "state action,"
but rather by social, economic and other determinants, it will be re-
ferred to as "de facto" herein. See Fiss, Racial Imbalance in the Public
Schools: the Constitutional Concepts, 78 Harv. L. Rev. 564, 565-66, 584,
598 (1965).
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plan which allowed a student to choose his own public
school. No student was assigned or admitted to school on
the basis of race. In holding that, on the facts presented, the
plan did not satisfy the board's duty to create a unitary,
nonracial system, the Court stated at pages 437-440:

In the context of the state-imposed segregated pattern
of long standing, the fact that in 1965 the Board open-
ed the doors of the former "white" school to Negro
children and of the "Negro" school to white children
merely begins, not ends, our inquiry whether the
Board has taken steps adequate to abolish its dual
segregated system.

The burden on a school board today is to come for-
ward with a plan that promises realistically to work,
and promises realistically to work now.

As Judge Sobeloff has put it,

"'Freedom of choice' is not a sacred talisman; it is
only a means to a constitutionally required end-the
abolition of the system of segregation and its effects.
If the means prove effective, it is acceptable, but if it
fails to undo segregation, other means must be used
to achieve this end. The school officials have the con-
tinuing duty to take whatever action may be neces-
sary to create a 'unitary, nonracial system.'" Bowman
v. County School Board, 382 F.2d 326, 333 (C.A. 4th
Cir. 1967 (concurring opinion).

Pursuing this principle further, the Supreme Court in
Sumanm v. Charlotte-Mecklenburg Board of Education, 402

§.S. 1, 16, 28 L. Ed. 2d 554, 91 S. Ct. 1267 (1971), unan-
imously held that school authorities, in seeking to achieve
a unitary, nonracial system of public education, need not
be "color-blind," but may consider race as a valid criterion
when considering admissions and producing a student
body:

School authorities are traditionally charged wit}
broad power to formulate and implement educational
policy and might well conclude, for example, that inl
order to prepare students to live in a pluralistic society\

~8?-
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each school should have a prescribed ratio of Negro to
white students reflecting the proportion for the dis-
trict as a whole. To do this as an educational policy is
within the broad discretionary powers of school
authorities; absent a finding of a constitutional viola-
tion, however, that would not be within the authority
of a federal court.

The Supreme Court then approved the District Court's
opinion requiring the school authorities to consider race in
determining the composition of individual schools:

As we said in Green, a school authority's remedial
plan or a district court's remedial decree is to be
judged by its effectiveness. Awareness of the racial
composition of the whole school system is likely to be
a useful starting point in shaping a remedy to correct
past constitutional violations.

Swann v. Charlotte-Mecklenburg Board of Education,
supra, at page 25.

Tk, r AA ^nc ^1^n ; untlI ,, n i, En - 4-A O
ILLUII 1 LUIUI LUVII3IVUU LU JtrVtL1L Ut

rimination and to undo the etfects oI
h0oldmg invalid North Carolinas anti-
flatly forbade assignment of any stu-
race or for the purpose of creating a

racial balance or ratio in the schools and which prohibited
bussing for such purposes, the Court stated:

[T]he statute exploits an apparently neutral form to
control school assignment plans by directing that they
be "color blind;" that requirement, against the back-
ground of segregation, would render illusory the prom-

Vi" ise of Brown v. Board of Education, 347 U.S. 483
(1954). Just as the race of students must be consid-

0C ered in determining whether a constitutional violation
has occurred, so also must race be considered in for-
mulating a remedy.

North Carolina State Board of Education v. Swann, 402
U.S. 43, 45, 28 L. Ed. 2d 586, 91 S. Ct. 1284 (1971). Ac-
cord, United States v. Jefferson County Board of Educa-
tion, 372 F.2d 836 (5th Cir. 1966), a'd en banc, 380 F.2d
385 (1967), cert. denied sub nom. Board of Education of
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Bessemer v. United States, 389 U.S. 840, 19 L. Ed. 2d 104,
88 S. Ct. 77 (967 _ 

, -arly, consideration of race by school authorities do 
fnot viatea nree nth Am endm ent where the purpose///

is to bring gether, rather than sep a he
! '2,in-riro;h," olirmcvf o the law school aimed a
'i'uring a reasonable representation of minoriy persons in
ife f student body, is not Invidious. consideration o race is
-ssiblr..yout the man late oBrown, and, as

, , has been require in some circumstances.

However, plaintiff contends that cases such as Green v.
County School Board, supra, and Swann v. Charlotte-
Mecklenburg Board of Education, supra, are inapposite
here since none of the students there involved were de-
prived of an education by the plan to achieve a unitary
school system. It is questionable whether defendants de-
prived plaintiff of a legal education by denying him admis- 
sion.ll But even accepting this contention, arguend _the 
denial of a "benefit" on the basis of i abo neesrily 
u a per sevltion of tl andreedh Am endment, if the ra-
cipal a classification used in a compensator way to prom'
integration.

For example, in Pli.Titus, 431 F.2d 1254 (3d Cir.
1970), cert. denied, 402 U.S. 944-,29 L. Ed. 2d 112, 91 S.
Ct. 1612 (1971), a group of white teachers alleged that
the school board had bypassed them in abolishing the reg-
ular promotion schedule and procedure for selecting prin-
cipals and vice-principals, and had given priority to Black
candidates in order to increase the integration of the sys-
tem's faculty. In upholding the board's judgment to sus-

(pen the ordinary promotion system upon racial considera-
tions)the court stated:

State action based partly on considerations of color,
when color is not used per se, and in furtherance of a
proper governmental objective, is not necessarily a
violation of the Fourteenth Amendment.

11. Plaintiff alleged in his complaint that he had previously applied1

() to, and been accepted by, the law school at each of the following uni- ,
/versities: University of Oregon, University of Idaho, Gonzaga Universitq"-' 

and Willamette University.
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Porcelli v. Titus, supra, at page 1257.

Similarly, the Eighth Circuit concluded that in order to
eradicate the effects of past discrimination,

[]t 4vould be in order for the district court to mandate
that(one out of every three persons hired by the [Min-
neapolis] Fire Department would be a minority indi-
vidual who qualifi until at least 20 minority persons
have been so hi d

Ca_ v. Gaghhe, 452 F.2d 315, 331 (8th Cir. 1971);
cert. denied 406 U.S. 950 (1972). Thus, the court ordered
the department to hire minority applicants, although in
doing so a more qualified nonminority applicant might be
bypassed. Cf. Contractors Ass'n of Eastern Pennsylvania v.
Secretaru of Labor. 442 F.2d 159 (3d Cir. 1971). cert.

U.S. 854 (1971).

ide that the consideration of rae s a factor in
ins policy ot a state law ohool is nota per se

the i rteton clause of the Fourteenth
We proceed thereore, to the question of

rd of review is appropriate to determine the
ality of such a classification.

B.

,when reviewing a state-created classification
e in violation of the equal protection clause of
nth Amendment, the question is whether the
i is reasonably related to a legitimate public
d. in aDlving this "rational basis" test "[Al

discrimination will not be set aside if any state of facts
reasonably may be conceived to justify it." McGowan v.
Maryland, 366 U.S. 420, 426, 6 L. Ed. 2d 393, 81 S. Ct.
1101 (1961).

However, where the classification is based span race, 
heavier burden of ustification is imposed upon the state.

In overturning Virginia's antimiscegenation law, the Su-
preme Court explained this stricter standard of review:

The clear and central purpose of the Fourteenth
Amendment was to eliminate all official state sources

I
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of invidious racial discrimination in the States. (Cita-
tions omitted.]

... At the very least, the Equal Protection Clause
demands that racial classifications, especially suspect
in criminal statutes, be subjected to the "most rigid
scrutiny," [citation omitted] and, if they are ever to
be upheld, they must be shown to be necessary to the
accomplishment of some permissible state objective,
independent of the racial discrimination which it was
the object of the Fourteenth Amendment to elimin-
ate. ..

There is patently no legitimate overriding purpose
independent of invidious racial discrimination which
justifies this classification.

loving v. Virginia, 388 U.S. 1, 10-11, 18 L. Ed. 2d 1010,
S. Ct. 1817 (1967). Accord, McLaughlin v. Florida, 379

.S. 184, 13 L. Ed. 2d 222, 85 S. Ct. 283 (1964); Hunter
Erickson, 393 U.S. 385, 21 L. Ed. 2d 616, 89 S. Ct. 557

1969).

It has been suggested that the less strict "rational basis"
test should be applied to the consideration of race here,
since the racial distinction is being used to redress the
effects of past discrimination; thus, because the persons
normally stigmatized by racial classifications are being ben-
efited, the action complained of should be considered "be-
nign" and reviewed under the more permissive standard.
However: the minority admissions policy is opr-inl notr

b el~..ll t-respect to nontmri n.woae '"
p aced b it. See O'Neil, Preferential Admissions: Equal-
zzzng the Access of Minority Groups to Higher Education,
80 Yale T.. j Rq 710 971). 

The burden is upon the law school to show that itsi 
sideration of race in admitting students is necessary to the)
accomplishmenof a om lig state 

C. .f/

and are, grossly underrepresented in the law schools-and
consequently in the legal protession-of this state and this

' dZ>>cGL59MW·-P · c'" e 
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national2 We believe the state has an overriding interest in
' -"8'Gng i tertionin ublic educao n.ing f the

serious underrepresentation of minority groups in the law

-on an ualbasis in the taxsuport o the 
find the state interest in eliminating racial imbalance with-
inPuli legal education to be compelling.

4 Plaintiff contends, however, that an_ discrimination in
G; <S> this case has been de facto, rather th a _je Thus rea-

-sons plaift, d since the law scho itself has not active

l) 1<eml--pt to--re-m -acaim-ubalance in the law school student----
] b--d~v_ and. consequel, througut t[le legal prufessio,,.
/ We disagree.

In State ex rel. Citizens Against Mandatory Bussing v.
Brooks, 80 Wn.2d 121, 128, 492 P.2d 536 (1972), we held l
that whether the nature of segregation is de jure or de facto
is of no con gine'e where a vllltgry plan of eliminating l
raci; imbalance is adopted by school officials:

Reason impels the conclusion that, if the constitution
supports court directed mandatory bussing to deseg-
regate schools in a system which is dual "de jure," then
such bussing is within the appropriate exercise of the

12. Report of Black Lawyers and Judges in the United States, 1960-
70, 91st Cong., 2d Sess., 116 Cong. Rec. 30786 (1970); U.S. Dept. of
Commerce, Bureau of Census, General Population Characteristics of
the State of Washington, Tables 17 and 18 (1970); Office of Program
Planning and Fiscal Management of the State of Washington, Pocket
Data Book (1971); Rosen, Equalizing Access to Legal Education: Spe-
cial Programs for Law Students Who Are Not Admissible by Tradi-
tional Criteria, 1970 U. Tol. L. Rev. 321 (1970); Edwards, A New
Role for the Black Law Graduates-A Reality or an Illusion? 69 Mich.
L. Rev. 1407 (1971); Gelhorn, The Law Schools and the Negro, 1968
Duke L.J. 1069 (1968); Reynoso, Laraza, the Law and the Law
Schools, 1970 U. Tol. L. Rev. 809 (1970); Toles, Black Population and
Black Judges, 17 Student Lawyer J. 20 (Feb. 1972); O'Neil, Preferen-
tial Admissions: Equalizing Access to Legal Education, 1970 U. Tol. L.
Rev. 281 (1970); Atwood, Survey of Black Law Student Enrollment,
16 Student Lawyer J. 18 (June 1971); Comment, Selected Bibliog-
raphy: Minority Group Participation in the Legal Profession, 1970 U.
Tol. L. Rev. 935 (1970).

In relying on statistical evidence to establish the underrepresentation
of minority groups in the legal profession, defendants are supported by
ample precedent. See, e.g., Hobson v. Hansen, supra, footnote 10.



A-25

discretion of school authorities in a system which is
dual "de facto."

This conclusion is supported by the reasoning of the dis-
trict court in Barksdale v. Springfield School Committee,
237 F. Supp. 543, 546 (D. Mass. 1965), vacated on other
grounds, 348 F.2d 261 (1st Cir. 1965):

It is neither just nor sensible to proscribe segregation
having its basis in affirmative state action while at the
same time failing to provide a remedy for segregation
which grows out of discrimination in housing, or other
economic or social factors.

Significantly, this case does not present for review a court
order imposing a program oespgregation. Rather, the
minority admissions policy is a "olunarv'ptn initited by
school authorities Therefore, the question before us is not
whether the Fourteenth Amendment requires the law

to take affirmative action to eliminate the continuing
efects of de facto segregation. ± qletin is iwhetheie

uion permits the law school to remedy racial im-
balance through its minority admissions policy. In refusing
to enjoin school officials from implementng a pian to
eradicate de facto school segregation by the use of explicit
racial classifications, the Second Circuit observed: "That
there may be no constitutional duty to act to undo de facto
segregation, however, does not mean that such ,action is
unconstitutional." Offermann v. Nitkowski, 378 F.2d 22,
24 2d Cir. 1967).

" The de jure-de facto distinction is not controlling in de- i
t~'~ I termining the constitutionality of the minority admissions
L[0rt policy voluntarily adopted by the law school. 3 Further, we

see no reason why the state interest in eradicating the con-
tinuing effects of past racial discrimination is less merely
because the law school itself may have previously been 
neutral in the matter.

estate also has an overriding interest in oviding a
law students with a legal education that will adequately 

13. We do not, therefore, reach the question of whether there is an
inherent cultural bias in the Law School Admission Test, or in the meth-
ods of teaching and testing employed by the law school, which per-
petuates racial imbalance to such an extent as to constitute de jure
segregation.
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prepare them to deal with the societal problems which will
confront them upon graducation. As the Supreme-ot
has observed, this cannot be done through books alone:

[A]lthough th a highly learned profession, we
-are- well aware that it is an intensely practical one.

/ The law school, the proving ground for legal learning
/ and practice, cannot be effective in isolation from the

individuals and institutions with which the law inter-
acts. Few students and no one who has practiced law
would choose to study in an academic vacuum, re-
moved from the interplay of ideas and the exchange of
views with which the law is concerned.

<'Sweatt v. Painter, 339 U.S. 629, 634, 94 L. Ed. 1114, 70 S.
Ct. 848 (1950).

The legal profession plays a critical role in the policy
making sector of our society, whether decisions be public
or private, state or local. That lawyers, in making and in-
fluencing these decisions, should be cognizant of the views,
needs and demands of all segments of society is a principle
beyond dispute. The educational interest f the state in
producing a racially balanced student body at the law
-sohsool is compelling.

Finally, the shortage of minority attorneys-and, e-
quentlv minnrityprosecrs, judges and ublic offcials-
constitutes an undeably compelling state interest.14 If mi-
norities are to live within the rule of law, they must enjoy
equal representation within our legal system.

Once a constitutionally valid state interest has been
established, it remains for the state to show the requisite
connection n th e raial classificatin mplye and
that interest. The consideration of ro-P in the law school
admissions olicy meets the test of necessity here bec

ea61~l-nhal-ne in the law school and the legal profession
is the evil to be corrected, and it can only be corrected

by providing legal education to those minority groups

14. See O'Neil, Preferential Admissions: Equalizing Access to Legal
Education, supra, footnote 12.
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We conclude that defendants have shown the necessity
of'the racial classification herein to th non mnlishmen
ail urridtng state interest, and have thus sustained the
heavy burden imposed upon them under the equal prote 
tior-proviso of the ourteenth Amendment.

ere remains a further question as to hope of the (i
classificiation. A validly drawn classifications onei
includes all [and only those] persons who are similarly
situated with respect to the purpose of the law." Tussman
& tenBroek, The Equal Protection of the Laws, 37 Calif.
L. Rev. 341, 346 (1949). The classification used by de-
fendants does not include all racial minorities, but only
four (Blacks, Chicanos, Indians and Philippine Americans).
However, the purpose of the racial classification here is to
give special consideration to those racial minority groups
which are underrepresented in the law schools and legal
profession, and which cannot secure proportionate repre-
sentation if strictly subjected to the standardized mathe-
matical criteria for admission to the law school.

In selecting minority groups for special consideration,
the law school sought to identify those groups most in need
of h _TLhe chairman of the admissions committee testi-
fied that Asian-Americans, e.g., were not treated as minor-
ity applicants for admissions purposes since a significant

· , m

-Ii

�6
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number could be admitted on the same basis as general
applicants. In light of the p e f he mi ority admis-
sions policy, the raci classification need not include all
racial mmonty groups." The state may identify and cor-
rect te iuot 5ei;0us examples of racial imbalance, even
though in so doing it does not provide an immediate solu-
tion to the entire problem of equal representation within
the leoal v.qvqtem.

We hold that the minority admissions policy of the law
hool, and the denial by the law school of admission to
aintiff, violate neither the equal protection clause of the
urteenth amendment to the United States Constitution
r Article 1, § 12 of the Washington State Constitution.l 6

III. Ad , f ma , l 
Apart from his equal protection argument, plaintiff con-

tends that the procedures employed by the law s-hool in
gelectg irt s- tudents constitute arbitra and cari-

- and that the law school's denial
of amissinn to plainiff ursuant to these procedures must
be set aside.

We recently reaffirmed our long standing test of arbi-
trary and capricious action:

Arbitrary and capricious action of administrative
bodies means willful and unreasoning action, without
consideration and in disregard of facts or circum-
stances. Where there is room for two opinions, action
is not arbitrary or capricious when exercised honestly
and upon due consideration, even though it may be be-
lieved that an erroneous conclusion has been reached.

DuPont-Fort Lewis School Dist. 7 v. Bruno, 79 Wn.2d 736,
739, 489 P.2d 171 (1971). Plaintiff must carry the burden
of proof on this issue. State ex rel. Longview Fire Fighters
Union, Local 828 v. Longview, 65 Wn.2d 568, 572, 399
P.2d 1 (1965).

15. See O'Neil, Preferential Admissions: Equalizing the Access of
Minority Groups to Higher Education, 80 Yale L.J. 699, 750 (1971).

16. As we have held, the equal protection clause of U.S. Const.,
amend. 14, and the privileges and immunities clause of Const. art. 1,
§ 12, have the same import, and we apply them as one. Markham Adv.
Co. v. State, 73 Wn.2d 405, 427, 439 P.2d 248 (1968), appeal dis-
missed, 393 U.S. 316 (1969).
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In determining whether the denial of plaintiff's applica-
tion to the law school constitutes arbitrary and capricious
action, we turn first to the ultimate admissions goals of the ~?
law school, pursuant to which the policy and procedures of 
the admissions committee have been formulated. In light
of the tremendous increase in the number of qualified ap-
plicants, the law school sought to identify applicants with
the potential for outstanding performance in the law school,
and then "to select applicants for admission from that
group on the basis of their ability to make significant con-
tributions to law school classes and to the community at
large." The guide for applicants also stated that the cri- 
teria to be applied by the law school in the selection proc-
ess would not be limited to numerical indicators such as
test scores and grade point averages, but would also in-
clude several other factors requiring the exercise of judg-
mental evaluation. Among these other factors were recom
mendations, the quality of work in difficult analytical sem-
inars and writing programs, the academic standards of the
applicant's undergraduate school, and the nature of the,
applicant's graduate work or employment (if any) sin
graduation. The guide added that race would be consid7
ered as one factor in the law school's attempt to convertJ
formal credentials into realistic predictions.

Plaintiff first contends that no standards were applied bye
the committee in its evaluation of these criteria for admis-
sion. However, the trial court specifically refused to make
a finding of fact proposed by plaintiff that:

[T]he Admissions Committee selected and denied
students for admission to the University of Washing-
ton School of Law with no set standards or procedures.

,Ve particularly note that while race wa majnr frt nr
it was not the only factor considered by the committee in
reviewin minority applicants. No minority quota was
established rather, a reasonable representation of such
groups in the law school was sought. Also, the dean of the
law school testified (and the trial court did not find other-
wise) that only "qualified" minority applicants were ad-
mitted-i.c., minority persons whose entire record showed
the committee that they were capable of successfully com-
pleting the law school program. Many minority applicants
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were denied admission. The trial court _id-fiad-dt some
minority students admit-ed wouM ave been summarily
d;rd - dtey been white, s--h, tl ir prelicutud L ar

vefaes wr,,ae y loI-. Ao, teourt c ound that
some minority students were admitted with "lower qualifi-
cations" than plaintiff. Thus, .threcord ovrwihegly

mi*icates that the admissions cornimtc aid .,lo1vfy pre-

Plaintiff further contends that the committee failed to
consider all applicants on the same basis, but instead

,ju1d~cl orp;~' appl!cans by different standards. In re-
vlewing the files of applicants, the committee did ask the

Ut W I t:l IVL L/lhilPU. LV I ........l L LitJ-1flh1L.

The question thus raised is whether, in selecting those
applicaIts most ~iky to mae signilant contributions to
law S llasses and to the community at large,-it is

arbi and pri fr the amisins committee to
consider race as a factor in admitting qualified minority
aDp icn a i.ad . -- Ttial .

PFYA than that of some nonminority pplinans who are
rt admitted. The answer ep
relevant to the Mir W
gram- stated in the guide for applicats. -

The thrust o plaintiff's objection here is that the action
of the committee was arbitrary because, in admitting stu-
dents, it deviated from the relative numerical ranking pro-
vided by the PFYAs. Thus, argues plaintiff, by taking sub-
jective i.e., nonmathematical) factors into consideration,
and weighing them differently for different applicants, the
committee arbitrarily denied him admission. We do not
agree that the exercise of judgment in evaluating an appli-
cant's file constitutes arbitrary and capricious action. Nor
do we find an abuse of that judgment here.

The President of the University testified that the decision
to consider race in interpreting a minority applicant's nu-
merical grade averages and test scores was reached be-
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cause of the opinion within the University that such stand-
ardized indicators inherently exclude a disproportionate
number of minority applicants.

[We] recognize the conventional standards that have
been used with regard to most students are even less
reliable in dealing with students who come from cul-
turally deprived backgrounds. I do not think this
means reducing the standards. It admits that the con-
ventional standards are not good indicators and that
something more is needed.

... by paying more attention to evidence obtained
by the background of the individual and from all
kinds of evidence that could be adduced . . . the
judgment could be made as to whether or not this
particular individual seemed to have greater potential
than would be indicated if they were to rely entirely
on the mechanical standards.

"Basic intelligence must have the means of articulation
to manifest itself fairly in a testing process." Griggs v.
Duke Power Co., 401 U.S. 424, 430, 28 L. Ed. 2d 158, 91
S. Ct. 849 (1971). We express no opinion as to whether
the LSAT bears a cultural bias which renders the test less J
reliable as a predictor of law school performance for mi- A /
nority students than for others. But this is certainly a t-q/
factor which the law school may consider in its discretion. if_}
See Hobson v. Hansen, supra, at page 484; O'Neil, Prefer-/'t
ential Admissions: Equalizing Access to Legal Education, ~-&Y/
1970 U Tol. L. Rev. 281, 303 (1970). It would be unnec-
essary, of course, for the law school to consider race in
interpreting the standardized numerical indicators for non-
minority students, because the alleged bias operates in
favor of those applicants.

The fallacy of plaintiff's argument is the assumption that,
but for the special consideration given minority applicants,
selection decisions by the committee would have been
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in making its judgment as to the fundamental criterion fr
msionea'pottentiatial for contributing to law

school classes an to-'~ LxJ,,,,,~,,.;'t' F. . . ..... ,ittee
conid ered morh was rltaunddarizned numerical indicators

fact that 16 nonminority,._ ng eral applicants were ad emitted
With 0ower ~¥As th~n plaintiff.

Moreover, we question the assumption that a minority
applicant is ip fa "less qualied than a nonmino'ty

(o

capricious, we will not vitiate the judgment of the dmis-
sions committee unless a constitutional violation is shown.
Considering the debatable nature of the criteria, we do not
find the consideration of race in the admission of those
minority applicants who indicate competence to success-
fully complete the law school program to be arbitrary and
capricious. Law school admissions need not become a game
of numbers; the process should remain sensitive and flex-
ible, with room for informed judgment in interpreting
mechanical indicators. The committee may consider the
racial or ethnic background of an applicant when interpret-
ing his standardized grades and test scores.

As a final point, laiiffax.zs that the consideration of
here was arbifary because no inquiry was made

ac roundeach minonW applicant to make certain
a e individua was in aC eucaonally, economically

and culturally deprived. However, the mere tact that a
¥ninority applicant comes from a relatively more affluent
home does not mean that he has not been subjected to
psychological harm through discrimination. See Hobson v.
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Hansen, supra, at page 482. Likewise, every minority
lawyer is critically needed, whether he be rich or poor. A
showing of actual deprivation is unnecessary for the accom-
plishmeln t uf tl~cx pelig Rtnt intoretq her e. 17 

Plaintiff has failed to show that the policy and pro -
dures of the law school in denying him admission were so
unreasoned and in disregard of the facts and circumstances
as to constitute arbitrary and capricious action.

IV.

Plaintiff also contends that Article 9, § 1 of the Wash-
ington State Constitution" and certain of the statutes gov-
erning the University of Washingtonl9 require preference
to be given Washiton residents over nonresidents in ad-
mission to the sc law, and that infig to give
pree-'rer to mtiff, the law school wrongfully denied
him admission. The trial court ruled against plaintiff's con-
tention on this issue. We agree with the trial court.

Article 9 does not apply to the University of Washington,
Litchman v. Shannon, 90 Wash. 186, 155 P. 783 (1916), i
but is addressed only to the "common schools." (Article 9,
§ 2). See, e.g., Edmonds School Dist. 15 v. Mountlake Ter- -[
race, 77 Wn.2d 609, 611, 465 P.2d 177 (1970); Neuwman v.
Schlarb, 184 Wash. 147, 152-54, 50 P.2d 36 (1935); State
ex rel. School Dist. 37 v. Clark County, 177 Wash. 314,
321, 31 P.2d 897 (1934); Litchman v. Shannon, supra, at
page 191. Tus, Article 9 does not call for preferential ad
mission treatment si over nonresident th 
school.

Nor do the statutory provisions cited by plain fa te
thec ntrary. t ough these provisions dferentiate resi-
,dents from nonresidents for various purposes (such as
qualifying for state aid, RCW 28B.10.800) they cannot be
read for the sweeping purpose desired by plaintiff. The
only preferential treatment clearly stated is in RCW

17. See generally O'Neil, Preferential Admissions: Equalizing the
Access of Minority Groups to Higher Education, supra, at 751.

18. Art. 9 § 1 PREAMBLE It is the paramount duty of the state to
make ample provision for the education of all children residing within
its borders ...

19. RCW 28B.20.020, 28B.15.011, et seq., and 28B.10.800.
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28B.15.200, in which the legislature has prescribed a higher
fee for nonresidents than residents for enrollment at the
University of Washington. This fee undoubtedly affects the
ratio of nonresidents to residents actually enrolled within
the law school.2 0 However, this fee provision is the only
statutory indication of preference; any further limitations
upon the admission of nonresidents to the law school are
controlled by the Board of Regents, who shall "Establish
entrance requirements for students seeking admission to
the University." RCW 28B.20.130(3). We hold that the
University is not required to give admission preference to
residents of the state of Washington.

The judgment of the trial court is reversed.

The foregoing opinion was prepared by Justice Marshall
A. Neill while a member of this court. It is adopted by the
undersigned as the opinion of the court.

FINLEY, J.
HAMILTON, J.
STAFFORD, J.
WRIGHT, J.
LYTTLE, J., Pro Tem
UTTER, J.

20. Out of the 275 students admitted to the law school's first year
class for the 1971-72 school year, 127 were nonresidents. However, only
32 nonresidents (21.6 per cent of the entering class) actually enrolled.
As the trial court noted, this high attrition rate (74.8 per cent) tends to
indicate that the substantially higher fees for nonresidents significantly
affect the percentage of nonresident students in the law school.
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No. 42198

WRIGHT, J. (concurring)-I have signed the majority
opinion because I agree with the result. A law school ad-
missions program should not and need not be based upon
purely mathematical factors.

In many human activities and particularly in the activ-
ities of every branch and level of government there must
be a careful balancing to insure on the one hand impar-
tiality, honesty and integrity and on the other hand reason-
able exercise of discretion and judgment.

In the case of law school admissions, the problem is
highly complex for several reasons. We are here concerned
with the academic year starting in the fall of 1971. For that
year, it was possible to admit into the first year class of the
law school not more than 150 students. There were 1,601
applicants, most of whom were qualified and could have
been admitted except for the need to limit the size of the
class.

Of course, the easy way would be to devise a purely
mathematical formula for admissions and then apply it
inflexibly. That, however, might not produce the best re-
sults. It is a matter in which the administration of the
university and of the law school should exercise some dis-
cretion. Certainly there is enough intelligence, experience
and common sense within the admissions committee to
properly exercise its discretion.

My primary reason for writing this brief concurring opin-
ion is to point out the desirability of more complete pub-
lished standards for admission. The publication of such
standards would insure not only the complete fairness of
the process, but also the appearance of fairness.

/s/ ,J.

I concur
sS FINLEY, J.

(S/ STAFFORD, J.
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No. 42198

HALE, C.J. (dissenting)-Racial bigotry, prejudice and
intolerance will never be ended by exalting the political
rights of one group or class over that of another. The circle
of inequality cannot be broken by shifting the inequities
from one man to his neighbor. To aggrandize the first will,
to the extent of the aggrandizement, diminish the latter.
There is no remedy at law except to abolish all class dis-
tinctions heretofore existing in law. Eo that reason, the
consti~ti, nt re, a, ever ought to be color blind. Now
tecourt savs it would hold the ntihlons color con-
cious at they may stay color blind. I do not ow

thi ieeg canb color blind and color conscious at the
same time toward the same persons and on the same issues.
soI 

The court, as I see it, upholds palpably discriminatory
law school admission practices of the state university main-
ly because they were initiated for the laudable purpose of
enhancing the opportunities of members of what are de-

i scribed as "ethnic minorities." It thus suggests a new rule
of constitutional interpretation to e a re 
the administrative intentions are adequate ly r-

of the laws and certain special immunities and privileges
may be grane mtharc whi on the same t~.,,,,.are
denied to him. One should keep in mind the wisdom of the
ot-d saying that the road to perdition is paved with good

[ intentions.
The court holds that the university law school may give

preferential treatment to persons who come from groups
"which have been historically suppressed by encouraging
their enrollment within the various programs offered at the
University." But what seems to me to be a flagrant de-
parture from the constitutions, ignored by the court, is epi-
tomized in the statement that the admission policy was
adopted by the law school "to increase participation within
the legal profession by persons from racial and ethnic
groups which have been historically denied access to the
profession and which, consequently, are grossly under-
represented within the legal system." Tlhis.assetion con-
fesses t . whih I dou t e ed
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and fails to recognize, in a case where the demand for
· . - · I I · I . .1 .1 -:

school s
-assured

ainciples
e 

)
in perpetual processes of invention and assertion, the court

'discovers in an administrative agency of the state thei power to determine, first, who, among the applicants, shall
be classified as Black Americans, Chicano Americans,
American Indians and Philippine Americans and, then, a
concomitant power to exclude all other ethnic minorities,
includin Asian Americans, from the preferred classifica-
,tion. Iflets ~tEae U egrnt preferences-or as they more

nrael should be described, indulgences-accordingly.
For reasons not clea r m dt druCrd Aias Ameicanis and
all others of different ethnic derivation than those enum-
erated are not included among those to receive such pref-
erences or indulgences.

Parenthetically, the record reveals, to me at least, an-
other invidious form of discrirnintinn-that agin t4he 9

r'_e s tthisstate. According to some members of the
admissions committee, the school has a goal to become
a "national" law school, that is, one of nationally recognized
prestige and purpose. In pursuance of this goal, the com-
mittee declines to discriminate against residents of other
states and foreign countries. It is something of a mystery,
however, how that goal can be achieved by the substantial
lowering of academic standards for admission. In trying to
create a national law school by means of procedures now
in vogue, the law school must inevitably indulge in what
might be deemed an inverse form of discrimination against
bona fide residents of the state because the policies of
admission operate to deny to residents of the state those
preferences which are due them. The admissions commit-
tee gives little or no heed to whether the applicant comes
from within the state or out of the state and declines to
observe an overt policy of affording preference to residents
of the state of Washington as required by law and public
policy. Although not so intended, the failure to honor that
peculiar but logical preference which the university should

l
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accord to the people who live here ipso facto generates
an inverse discrimination against them.

When one considers the numerical ratio of nonresidents
to state residents in a nation as large as ours, this practice,
if maintained over a period of years, while conceivably
operating to transform the law school into a national law
school, may, except for purposes of providing the tax
money to keep it operating, keep it from functioning as a
state university. Nowhere, constitutional principles aside,
can I find that the legislature has ever conferred such
sweeping powers upon the administration or faculty of
the university. Thus, in admitting out-of-state students with
low academic credentials at the expense of residents of this
state with high academic records, the law school not only
has violated the constitutions but at the same time has
both discriminated against the youth of this state and re-
pudiated a fundamental idea that a great university, if it
stands for anything at all, must stand for academic excel-
lence.

Mr. DeFunis supported his application for admission
with every conceivable evidence of competence except
possibly an astrological horoscope. The record shows that

Ads) his parents had been residents of and taxpayers to the
state for about 50 years, and that he had lived here all of

PEW his life, graduating from Franklin High School in Seattle.
His admission files showed, and the court found as a spe-
cific fact, that he had been graduated from the University
of Washington with an overall grade average of 3.62 out
of a possible 4, and a junior-senior grade point average as
calculated by the law school of 3.71, which would be 3.8
if 9 hours of straight A (4) in Latin earned in the first
quarter of his junior year during the summer quarter, 1968,
were included. Although a straight A in Latin may speak
for little in the current techniques for evaluating law school
applicants, one can be sure that John Marshall, Oliver
Wendell Holmes, John Storey, Benjamin N. Cardozo and
John Harlan, along with Thomas Jefferson, Abraham Lin-
coln and Franklin Delano Roosevelt, would have found it
impressive.

Mr. DeFunis was refused enrollment not once but twice
by the school of law. He first applied for and was denied
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admission to the entering law class in the fall of 1970, but
was informed that he had a better chance of being ad-
mitted to the beginning law class the next year, in the fall
of 1971. During that interval, while waiting for the latter
class, he worked nearly 40 hours per week for the Seattle
Park Department and at the same time earned 21 hours of
straight A in graduate school, receiving also 3 hours of
incomplete. His LSAT, or law school aptitude test scores,
for tests taken on three separate occasions, were 512 and
566 in 1969, and a quite remarkable 668 in December,
1970. The 668 score placed in the top 7 percent of all law
school applicants nationally computed during a 3-year
test period. Even if the scores were average, as the testing
service suggests should be done, that average of 582, along
with his grade average, placed him in the category of those
marked for admission. His predicted first-year average
(PFYA)-calculated by formula applied to his junior-
senior grade point average of 3.71 and his averaged three
LSAT scores along with his average writing test score of
61-gave him a predicted score of 76.23. By all standards
and requirements of the admission po . lra
nounced by e aw school, he shou ave een admitted.

The way things worked out, however, teJalw school
failed to apply even its own vague, loose and whimiis-al
_a__m____t______ds. Of the approximately 155 enrolled
in the entering law class in the fall of 1971, 29 had higher
PFYAs than Mr. DeFunis, but there were 74, including
minority students, with lower PFYAs. Excluding Asians,
18 of the 36 minority students with lower PYYAs than Mr.
DeFunis actually did enroll; the other 18 notified of their
admission, also with lower PFYAs than plaintiff, for reasons
not discernible in the record did not enroll.

Altogether, 275 applicants were given formal notice of
acceptance into the class entering in the fall of 1971 and
another 55 were put on a waiting list making a total of 330
students who were formally accepted or notified that they
probably would be. The reason for giving notice of ac-
ceptance to 275 for a class which was limited to 155 is
that usually many applicants apply to several schools;
others, for one reason or another, are unable or disinclined
to enroll. Plaintiff Marc DeFunis, Jr., was neither among
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the 275 notified of acceptance nor among those added to
the waiting list of 55.

The discriminating action in refusing his admission be-
comes even more glaring when an overall view is taken of
the admission practices. Of the 275 students who were
explicitly told they had been accepted to the entering 1971
fall class, 180 had lower junior-senior grade point averages
than Plaintiff DeFunis and only 95 had higher. Of 330
accepted for admission, which included those notified of
admission and the additional 55 placed on a waiting list,
224 had lower junior-senior grade point averages and only
106 had a better average-and this without allowing for
the 9 hours of A in Latin he had received in his junior year.
Among the 275 admitted, 44 were minority, i.e., Afro-

.A * - ' ... A . TV

Although preference was shown students from the so-
called minority groups, no preference whatever was shown
on the basis of Washington residency. Of the 275 admitted
(excluding the waiting list of 55), 127 were nonresidents-
a curious departure from the obvious public policy for
which the university was established and has been pri-
marily maintained for over a century, the education of the
people of this state. To ignore bona fide state residence
appears to be incompatible with the declared policy ex-
pressed in Const. art. 9, § 1, that it is the paramount duty
of the state to educate children within its borders, as imple-
mented by early legislation (preceding RCW 28B.20.020),
that, with limited exceptions, tuition at the university shall
be free to all bona fide residents of the state. (formerly
RCW 28.77.020). Although now by statute the university
must charge tuition to state residents (RCW 28B.15.200),
this does not alter the obvious long-existing policy of af-
fording preference to residents of this state. This existing
statute recognizes this preference in the assessment of
higher tuition charges to nonresidents than to residents.

.I L
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Although the statutes authorize certain discretionary pow-
ers in the Board of Regents to admit nonresidents and
require disparate tuition fees from both state residents
and out-of-state residents, the traditional policy of prefer-
ence to bona fide residents for admission to the state's
institutions of higher learning remains intact. The one idea
clearly emerging from the constitution and statutes affect-
ing higher education in the state's own colleges is that the
people of the territory and state founded and have since
maintained and supported a state university primarily for
the benefit of those who live here.

Mr. DeFuni's case presents the curious situation of a
state university school of law founded, maintained and
operated by the people of this state and deriving most of
its subsistence from their taxes and good will, designed to
enable them and their children to obtain a professional
education which a substantial number of them could not
afford were they studying in a private school, inviting the
nation at large to compete for seats in the law school, and
then not awarding the seats to the winners of the compe-
tition. I think it not a narrow provincialism to say that, by
and large the major resources of the state university should
be devoted to the purpose for which it was created and
has been maintained-service not only to mankind at large
but additionally and primarily to the people of the com-
monwealth who founded and perpetually have supported
it. Nonresident students should, of course, be admitted, but
their numbers ought to be limited and their admission
selective and probably based on reciprocal policies of the
other states and foreign countries. Admission of out-of-
state residents should be in consonance with the principle
that a state university exists primarily for the people of the
state and secondarily for residents of other states and for-
eign countries.

The law faculty was, as the court observes, motivated
by a laudable purpose-to increase the number of minority
students studying law and with the avowed purpose of
equalizing opportunities among applicants who come from
the lower income and economic groups with those who
come from the higher. This poli f ethnic minority seler-
tion apparently was not to apply to faculty positions for
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the record does not show that any qualified nonminority
applica.fi Mh teaching ta was refn any faulty

timember oustcredentials ro m ar lw te etn e.tiQnable credentials from a minority ethnic group.
In deciding which particular groups should be classified

as ethnic minorities, thnmmittee on admissions first made
an assumption supported by no evidence whatever, i.e.,
thafall of the accepted minority students except Asian
Americans were of a lower economic status than Mr.
geFunis. No comparative investigation or study as to the
financial condition or economic background was made to
eLtaUS1n uie rIelaLivt ecoIInomic anIU cuIturaI UonIun or

the students applying. It was thus categorically assumed
that the ethnic minority applicants were, to use the descrip-
tive term current in academic circles, culturally deprived
-meaning, one must suppose, that the environmental fac-
tors surrounding a minority student and tending to affect
his academic achievements were of a lower order than
those surrounding white or majority students. This sweep-
ing and unsupported assumption, derived from no real evi-
dence whatever, that all of the admitted minority students
were both poor and culturally deprived, supplied the modus
vivendi for the scheme of preferences. It ignored the cor-
relative assumption which inevitably had to be made that
neither Mr. DeFunis nor any of the nonminority applicants
had been equally culturally or economically deprived.

Aside from the questions of equal protection and the
granting of special privileges and immunities, there arises
from this record a compelling but subsidiary question as to
how such bizarre results came about. How, under any
rational admissions lld n out
one o super academic achieveme ission

while others, some of
them nonresidents an f mediocre academic standing,
were admffed . Did the legislative or the executive
branches of government ever delegate authority to handle
admission of a state university law school in this fashion?
Following is a brief description of the admission procedures
as shown by this record.

The admissions practices which operated to deny Mr.
DeFunis's application were developed by the law faculty
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under the claimed authority of the Board of Regents and
the President of the university. An admissions and read-
missions committee consisting of five members of the fac-
ulty and, for reasons not made clear in the record, two law
students, had been established by the dean and a majority
of the law faculty to decide who would be admitted. Al-
though each of the two law student members possessed full
voting powers and served with exactly the same authority
as each of the five faculty members, the record is devoid
of any standards applied as basis for their appointment to
committee on admissions.

For example, Tama Zorn, one of the student members
who testified, said that she had become a member during
her first year in law school. Although actually a resident of
Washington, D.C., she had been accorded what she de-
scribed as resident status for tuition purposes on entering
law school. She had not been selected for appointment to
the committe on admissions or readmissions by the faculty,
the regents or the President of the university, but, rather,
had been delegated to it by an entity called the Student
Bar Association. Her appointment to the committee on
admissions and readmissions was based on little more than
her application to that organization. In this fashion, the
Student Bar Association appointed the two student mem-
bers to the committee largely upon their request with
little or no thought to their qualifications and less as to
their purpose, and with no indication in this record that
the Student Bar Association itself possessed any particular
talents or qualifications to pass in turn upon the qualifica-
tions of its incoming fellow students.

Mrs. Zorn said that the admission committee members
had no personal acquaintance with the applicants; that
her knowledge of the applicants' aptitudes and qualifica-
tions had to be derived exclusively from their application
files and the decisions reached from a "policy that intends
to encourage minority students to come to law school and
practice law in the community." Minority students could
readily be identified from the files of the applications but
one could not tell whether they were economically under-
privileged or, as the term is used, culturally deprived. She
did acknowledge, however, that Asian Americans, although
a minority, were given no preferential treatment.
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In devising the modus operandi for carrying out the
policy of preferential treatment, little thought was given
to the possibility that, in addition to being suspect consti-
tutionally, the practice might well be ultra vires for it
placed a controlling power over the careers and even the
lives of many potential students in the hands of their
fellow students.

The two law student members of the committee each
exercised an initial and virtually controlling vote in the
screening of about 60 or 70 applicants. Each member of
the committee, including student members, was given ap-
proximately 70 files upon which to make recommendation
for admission or rejection, with instructions that only
about 10 were to be approved for admission and the re-
maining 60 rejected. Thus, of over 1500 files to be exam-
ined, 490 files were distributed among the committee mem-
bers. Each member would arrive at what was determined
to be a cutoff point below which the files would be sum-
marily rejected, and in the usual course of events those files
received no further consideration.

Of the approximately 70 files given to each member, both
student and faculty accordingly would return to the whole
committee a recommendation of 10 for admission. Since the
70 files per committee member represented only 490 of
some 1500 plus, Mrs. Zorm testified she assumed that sev-
eral hundred applicants had been summarily rejected be-
fore distribution of the 70 files to each member, and quite
possibly some had been summarily admitted. In general,
it is a fair summary of the record, I think, that of the ap-
proximately 70 files distributed to each committee member,
an applicant neither included in the 10 recommended nor
in some 20 more carried as secondary possibilities had lit-
tle or no chance for admission.

Thus, some 40 student applicants were categorically
rejected, another 20 given only secondary or uncertain
chances, and 10 applicants put in a categorically positive
position for admission upon nothing moral athe rec-
o mendation of a first- or secon -year aw student. Mrs.
Zorn testified tha"of tle 40} filcs oe y er for rejec-
tion, she had no subsequent knowledge or further contact.
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As far as she knew, they were consigned thenceforth to
bureaucratic oblivion.

After reviewing Mr. DeFunis's file prior to trial, Mrs.
Zorn said that it indicated nothing derogatory, but, as she
expressed it, showed something perhaps negative. This
vague or perhaps negative feeling she derived, as she testi-
fied, from the following comment contained in his file,
appearing in one of the recommendations supplied on Mr.
DeFunis's behalf:

"This guy is a person I would refer to as the planner.
He sets his goal and steadily works toward it, come
Hell or high water. I admire him in his persistence,
but there seems to be the slight tendency of not caring
upon whom he might step in the process. I have known
him for four years and as an adviser for three quarters,
and as a student in one of my classes. His major is in
political science but with strong -. " Well, I can't read
the next word, "in history and sociology. His hobbies
are sports, classical music collection and classical gui-
tar. He has helped finance his education by sales work,
book store and Seattle Park Department laborer. His
activities are campers-" THE COURT: Campus. MR.
DIAMOND: "-on campus have been largely political
oriented, mobile, model congress and mock political
convention. He wishes to practice law. I recommend."

The negative qualities of these file comments are, indeed,
hard to identify, but for some reason or other Mrs. Zorn
thought them to be unfavorable and said that they contrib-
uted to warranting a rejection. She conceded, however,
that Mr. DeFunis's LSAT score was higher than the scores
of many she recommended for acceptance.

There is also a curious aura of civil, political or commuW-
nt activism," as mfm , enalled, urrounding t e

r oor admission or reeion. One student
applicant recommended by Mrs. Zorn had an LSAT of 562,
substantially lower than the average of Mr. DeFunis, but
was recommended for the waiting list because of being
very active on campus and in his community. The activity
which impressed her the most was that he was a founding
member of Isla Vista Branch of the American Civil Liber-
ties Union and president of its student chapter at the Uni-
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versity of California, Santa Barbara. He had participated
in the John Tunney for Senate campaign in California and
in the operation of a student owned and operated radio
station in Santa Barbara. Also, the applicant had been a
campus news reporter and a member of several other cam-
pus organizations. Mrs. Zorn had concluded that these
activities, despite the low LSAT, established sound basis
for admission to the law school. She recommended, how-
ever against the admission of another student with a 3.9
junior-senior grade average because she did not think that
his area of study, the field of finance, adequately signif-
icant. Finance, as she put it, was a program without rigor.
She was apparently unaware of the rigorous nature of
courses in accountancy, statistics, economics and banking
as taught at the University of Washington.

Another student member of the admissions committee,
Mr. Hayes, testified he had been put on the committee
during his first year of law school but left it because of
poor grades. As he explained his departure, "I just barely
made it to the second year." Like Mrs. Zorn, Mr. Hayes
was given a stack of files to review, but, because of his
part-time work, he reviewed substantially fewer files than
did the other members of the committee. He said he had
had no special training with respect to judging or passing
upon applicants to the university law school and had been
put on the committee simply by adding his name to a
sign-up sheet from which the Student Bar Association had
then picked him. Testifying concerning one applicant
whose junior-senior grade point average was only 2.89, a
comparatively low grade, he acknowledged, that appli-
cant's file cover contained the statement entered by a com-
mittee member, "We seem to have bungled this one pretty
conclusively. He's got us." The committee, having mistak-
enly accepted that applicant, he said, did not rectify the
error and the particular applicant remained admitted.

The committee, he said, was trying to achieve what he
described a aas aneased on an estimated poten-
tial for getting through school. He said most of the files
given him for review were those of minority students. An-
other applicant he recommended for admission had a
junior-senior grade point average of only 2.63 with the
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notation, "Excellent recommendations, sound record. Di-
vorced with five kids. Could make it if her personal situa-
tion could be worked out, lightened load possibility? Ad-
mit."

Another student member, Mrs. Rochelle Kleinberg, was
put on the admissions committee during her second year of
law school. She was appointed, she said, by the Student
Bar Association as was Mrs. Zorn simply by putting her
name on a posted sign-up sheet. When asked why she had
sought the appointment, she said that she thought it had
an important role in the law school and wished to partic-
ipate. As it turned out, the role was in fact extremely im-
portant for the future of many highly qualified student
applicants.

Mrs. Kleinberg, as did most of the others, initially re-
ceived about 70 files for review and eliminated 50 or 60 of
them below what she deemed an appropriate cutoff point.
Thus, the rejected applicants had no way of knowing that
their opportunities for admission had been summarily cur-
tailed by the simple act of rejection done by a law student
engaged in the initial review of some 70 files.

A random examine the records of various students
ac]preM tre aw school in the entering classes or w ic

Mr:." ens hd ~ows extraordinary ad ine-

applicant sowed an almost vertical academic climb. He
had a junior-senior grade point average of 3.64, but an
overall grade point average of 2.85. The admission com-
mittee notes in his file read as follows: "Overall GPA 2.85.
strange recommend. 'arrogant, conceited" but apparently
bright . .. [not readable] Take a chance on his screwy
personality and admit." His PFYA was 78.35 with a writing
score of 71. One cannot discern from the files whether a
heightened community or campus activity, or whatever,
constituted the determining factor for admission. One
young woman with a junior senior GPA of 3, an LSAT of
702, and a writing score of 66, was admitted by a letter
from the dean dated September 14, 1971, with no comment,
remark or recommendation whatever from the admissions
council.
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An applicant with a junior-senior GPA of 2.37 and an
LSAT score of 475, was admitted by letter from the asso-
ciate dean dated July 29, 1971, despite the remarks of the
admissions committee that he be rejected. Another appli-
cant with a junior-senior GPA of 3.32, an LSAT of 759, and
a writing score of 60 was admitted by letter of July 23,
1971, from the associate dean of the law school despite the
admissions committee's remarks set forth in his file that his
"recommendations are equivocal and his academic career
unimpressive." The admissions council deemed unimpres-
sive a 3.32 junior-senior average earned in chemistry,
physics, analytical geometry, calculus and general physics
laboratory. This particular applicant with the so-called
unimpressive academic record had also earned 6 hours of
A in advanced calculus, 6 hours of A in mechanics and an
A in introduction to digital computers.

Another young woman, earlier alluded to, was admitted
to the law school with a junior-senior grade: point average
of 2.63, an LSAT of 481, and a writing score of 55. The
file shows that she was 35 years of age at the time of ad-
mission and would thus be 38 upon graduation, if indeed
able to complete the program on schedule. The remarks
entered by the admissions council in her file note that she
was "Divorced with five kinds. Could make it if her per-
sonal situation could be worked out." It added, "Excellent
recommendations; sound record," and upon these conclui-
sions recommended admission to the law school.

By letter of March 2, 1971, an applicant with a junior-
senior grade point average of 2.89, an LSAT of 663 and a
writing score of 58 was accepted. Other than pointing out
that the applicant was a member of a minority, the admis-
sions council was noncommittal.

Another applicant admitted with a junior-senior grade
point average of 3.56 had an LSAT of 625. Despite these
high qualifications, the determining factor for admission
here as revealed in the file is the remark on the admissions
council list: "Enthusiastic recommendation. Abundant
community action projects."

Another applicant earned a remarkably high junior-
senior GPA of 3.90 and scored 599 in the LSAT, but
achieved a writing score of only 46. He was notified of his
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acceptance by letter September 14, 1971, by the dean of
the law school. There is apparently very slight correlation
in many cases among the GPA, the LSAT, and the writing
scores.

An applicant with a GPA of 3.55 was notified of his
acceptance by the law school by letter of May 21, 1971,
from the associate dean after achieving an LSAT of 625
and a writing score of 61. For some reason or other, the
admissions committee recommended against outright ad-
mission but that he be placed on the waiting list. Despite
this, however, the applicant was categorically admitted.

Of the approximately 150 students actually enrolled in
the class for which Petitioner DeFunis made his applica-
tion, only some 42 admission files were laced in evidence

show any consistent policy on admissions a which a pre-
law s-=et-eol ' ids iscareer. If he is intelligent, works

t activiy" -acisdscribed as community
at tiesell is lerwnstan plaed hii gades, LAT

AOr, an el'h--riggdcommuni ty activities and still at-
tains high grades through diligence and intelligence and
long honrs at the books, his position may be taken in the
entering class by one who has neither engaged in "com-
munity activity" nor achieved high grades but, neverthe-
less, has made a high LSAT score. Or, even if he studied
hard, is intelligent, and placed high in grades, LSAT and
PFYA, and engaged in what are called community activi-
ties, his place might still be awarded to a minority student /
who has done none of these. All of these inequities are, I /
fear, bound to foster a spirit of anti-intellectualism in the /
heart of what should be an intellectual center. 

The discriminatory character of the admissions policy is,
I think, well epitomized by the trial court in its oral de-
cision:

The applications of the black students were separated
from all others and assigned for review to a black stu-
dent and a professor who had worked closely with the
CLEO Program.
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Some minority student were admitted whose college
grades and aptitude test scores were so low that had
they been whites their applications would have been
summarily denied. Excluding the Asians, only one
minority student out of 31 admitted among the appli-
cants had a predicted first year average above the
plaintiff's.

Since no more than 150 applicants were to be ad-
mitted.the admission of less qualified resulted in a
denial of places to those otherwise qualified.

This method of selection operated to deprive Mr. De-
Funis of his position in the enteng cses 
4Vand again in 1971. Not being a member of a preferred

ethnic minority, he found his place taken by others who
not only possessed far lower credentials and qualifications
but among whom were some who on the face of their
records were unqualified. He was the victim of what in
current parlance has come to be described a s'aftfirive
action," which includes preferential treatment for the sake

{ of_creat a mna ble racial alance-a process
which the court now fin constitutional

constitutional,en, of course, te o nstituons
are not color blind; one racial group may be given political
or economic preferment over another solely because of race
or ethnic origin. Yet, this was the very thing that the Four-
teenth Amendment was designed to prevent. All races, and

California, recently stated what I perceive to be the con-
trolling principle here when it said in its findings of fact
in Anderson v. San Francisco Unified School Dist., ...... F.
Supp- ...... (N.D. Cal. 1972):

No one race or ethnic group should ever be ac-
corded preferential treatment over another. No race
or ethnic group should ever be granted privileges or

I(P Ia
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prerogatives not given to every other race. There is
no place for race or ethnic groupings in America.
Only in individual accomplishment can equality be
achieved.

With the possible exception of administering justice, I
accept the dicta in Brown v. Board of Educatio.n_347 U.S. --.---. ,
483, 98 L. Ed. 873, 74 S. Ct. 686 (1954), that education is
probably the most important function of state and local
government. It should not be forgotten, however, that in
striking down decisively the separate but equal concept of
segregated schools, the rationale of that decision rested on
equality of opportunity and the premise that segregation !
based on race or color amounted categorically to an un-
constitutional denial of that equality. In speaking of equal
ity of educational opportunity, the court there said, "Such "
an opportunity, where the state has undertaken to provide I
it, is a right which must be made available to all on equal I
terms." 347 U.S., at page 493.

The mninc-trjm nf 'lrrpnt cnstitlitinnl lIw runl forth-
rightly against the discriminatory practice of preferential
treatment based on race, ol. In Mc-
Laughlin v. Florida, 379 U.S. 184, 13 L. Ed. 2d 222, 85
S. Ct. 283 (1964), an adultery statute imposing greater
penalties when the participants were of different races was
held unconstitutional under the Fourteenth Amendment.
Despite the wide legislative judgment to be sustained in
determining whether an act is reasonably designed to at-
tack the evil aimed at, any classification based upon race
must, it was held, be suspect at the outset on the general
rule that the constitution and amendments were intended
to eliminate all racial discrimination arising from official
actions. Bolling v. Sharpe, 347 U.S. 497, 98 L. Ed. 884,
74 S. Ct. 693 (1954).

As pointed out in McLaughlin v. Florida, supra, racial
classification has been held invalid in many cases: race
was required to be designated in voting and property rec-
ords (Virginia State Board of Elections v. Hamm, 379 U.S.
19, 13 L. Ed. 2d 91, 85 S. Ct. 157 (1964)); designation of
race on nomination papers and ballots (Anderson v. Mar-
tin, 375 U.S. 399, 11 L. Ed. 2d 430, 84 S. Ct. 454 (1964));
racial segregation in public parks and playgrounds (Wat-
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son v. Memphis, 373 U.S. 526, 10 L. Ed. 2d 529, 83 S. Ct.
1314 (1963)); segregation in the public schools (Brown
v. Board of Education, 349 U.S. 294, 99 L. Ed. 1083, 75
S. Ct. 753 and 347 U.S. 483, 98 L. Ed. 873, 74 S. Ct. 686
(1954)); segregation of the races in public transportation
(Gayle v. Browder, 352 U.S. 903, 1 L. Ed. 2d 114, 77 S. Ct.
145 (1956)); and as a social practice even without sanc-
tion of ordinance or statute in public restaurants (Lombard
v. Louisiana, 373 U.S. 267, 10 L. Ed. 2d 338, 83 S. Ct.
1122 (1963)); and in public swimming areas. Baltimore
v. Dawson, 350 U.S. 877, 100 L. Ed. 774, 76 S. Ct. 133
(1955). All were held repugnant to the constitution. If
the Fourteenth Amendment stands for anything at all, it
should be clear from these decisions that it stands for the
principle that all discrimination based on race, religion,
creed, color or ethnic background by any state, its consti-
tutions, its subdivisions, or its agencies, is prohibited.

The majority concedes and the record is indisputable
thatetitioner DeFuds was ,,Auo,, 1u., the list of accept
alu .... olely because of preference accord 
and that-ths preference was rn to many soel be-
cause race an ethnic origin. Even though there are
many areas of public endeavor where it would be deemed
a valid and constitutional exercise of the police power to
provide special assistance for those segments of our popula-
tion described as disadvantaged or poor, or culturally de-
prived, such special assistance could not constitutionally
deprive Mr. DeFunis of a seat in the law school and award
it to a member of a group whose existence is defined or
controlled by considerations of race or ethnic origin. When
the seat in the law school is awarded on the basis of race
or ethnic origin, the procedure necessarily falls within the
constitutional principles prohibiting racial segregation or
preference.

In referring to special aid and assistance, the fact re-
mains that the committee on admissions and readmissions
made no investigation whatever as to whether any of the
minority students admitted were poorer, more disadvan-
taged or more culturally deprived than some of the stu-
dents of higher educational and aptitude qualifications
who had been turned down. The committee simply applied
a theory and ipso facto assumed that every Black Ameri-
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can, Indian American or Chicano, or Philippine American,
because of his ethnic origin of necessity had to be more
disadvantaged, poorer and more culturally deprived than
those of Asian, Caucasian, or other ethnic origin.

The case of Jones v. Alfred H. Mayer Co., 392 U.S. 409,
20 L. Ed. 2d 1189, 88 S. Ct. 2186 (1968), sustaining an act
of Congress which prohibited racial discrimination against
Blacks in occupying or purchasing federally aided housing,
in my view, supports rather than disparages DeFunis's
position and does not, I think, purport to find the consti-
tution color conscious. There the court held that the Con-
gress had constitutional power to prevent the expenditure
of public funds for the enhancement of one racial group
to the detriment of other racial groups. It held that, where
state law affords preference on the basis of race so that it
works a detriment to others on the basis of race, the law
and regulation pursuant to it are inevitably repugnant to
the Fourteenth Amendment.

This means that this court's decision in State ex rel.
Citizens Against Mandatory Bussing v. Brooks, 80 Wn.2d
121, 492 P.2d 536 (1972), would tend to sustain DeFunis's
position in the present case. There is no more than a co-
incidental parallel between the Mandatory Bussing case
and Mr. DeFunis's case. There we sustained a modest pro- I
gram of compulsory bussing initiated by the Seattle school
rlicfrit fr tho ratorl rranrnn,- nf aelrint hither nliv /
-1-1bt - -ub -- OGL V. 1, -_ V l_- -Zxie, -4'.- IU- .7,,

of education for all students of whatever racial, religious or
ethnic background. The policy of required bussing has been
adopted because the school board was of the opinion that
racially segregated schools, even those where the segrega-
tion is de facto and not de jure, are inferior to integrated
schools, and that a racially segregated student body will
receive an education inferior to that of a racially integrated
student body. This court held that the school board was /r 
acting within its lawful powers in reaching this conclusion
and in implementing its views by a program of mandatory
bussing. In the Mandatory Bussing case, the Seattle School
board did no more than act officially upon conclusions it
had the authority to reach, and provide for racially inte-
grated education while curtailing de facto segregation.

There is no genuine parallel between Mr. DeFunis's
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case and the case of the children required to ride the
busses. There, we were dealing withk-a-pdurally sound
administrative determ tioron thatvery ch

~tl G ereb superior education at thother child
Providing one child with a better, i.e., integrate ,euca-

tion did not operate to deprive another of an equal, inte-
,grated education. Boonut to ene w mlld not be at the
expense of another cuttingg one child on a bus to-ride to-
school did not operate to take away another's seat in the
classroom. Ordering bussing to eliminate segregated schools
was no less compatible with the constitutions than the
idea that children needing or requesting specialized train-
ing may have to ride busses to special schools because
every department and facility of a school system, in the
nature of things, cannot be equidistant from all children.
In the Mandatory Bussing case, the Seattle school board
was attempting to discharge its constitutional duty of pro-
viding equality of educational opportunity for all children
within the district at the expense of no child or children.

Here we have precisely the opposite. Putting some ap-
plicants into the classroom deprived a qualified applicant
of his seat there. It operated to deprive him thereby of the
equal protection of the laws and at the same time granted
to others privileges and immunities not available to him
on equal terms. Thus, aside from the patently arbitrary and
capricious method earlier delineated, by which Mr. De-
Funis's position was given to a less qualified applicant, his
ouster fell explicitly within the constitutional principle that
education must be provided to all students on equal terms
and all public education programs must be conducted with-
out regard to race, color or national origin. Kemp v. Beas-
ley, 352 F.2d 14 (8th Cir. 1965).

Are there methods by which a state owned and operated
law school may be fairly and constitutionally administered
so as to comport with the constitutions? Although the
courts have neither the power nor the aptitude to operate
a university and should be without the inclination to do so,
-r----I l c o r n oLo --- l ---] En z-zt1 s7 ; g>;
several posslme IIItUlous Ll O IIi LU 111111U WIll plJlllda Iadle,

at least, mee= falreness and equal rotection s---!As_.q of
the constitution ne would be a system of comprehensive
competitive examinations in predesignated courses suchs
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Eng lish histo, basic science, mathematics. economics and
sociology_ ,LnT_~oiiioi!ou..rss in other fields selected
bytthstudent.

/ / Another method would be to work out a reasonably
a ~cot v mgah.matical correlation between grade values
from different colleges or universities in preannouncetdpre-
law courses an to compute those equivalent grades with
admission granted the - 150 students with the highest
grades. is gives- every student a far chance to achieve
his ambition.

(j) Another possible solution-in case the faculty believes
that high prelaw grades should not be the main criterion-
prescribe a sound ht nnt aYtrlnrdinarilv high prelaw grade
standard and make a random selection by lot and chance
o apiantsto e admitted from among those
qualifying. And the fairest way of all-but I doubt its
efficacy-admit all applicants possessing a minimum pre-

/, -equisite grade point in prescribed oren t the
/ 4Jaw classes in the field house or stadium, if necessary, give

frj-Uet examinations, and let the better qualified few
survive on the basis of their grades in law school. There
are, of cour e,- r m ethods equally fair and impartial
which may be readily developed, all of which will meet
the constitutional tests of fair and impartial application.
Aut whatever scheme is developed, one thing is certain:
Keep it within the principles of the constitutions, no one
an be preferred and no one can be disparaged because

/o't race, color, creed, eic origin or domestic envron-
/ meant.

4f-rtr the state policy-and I think it should be-to
afford special training, guidance and coaching to those
students whose domestic environment has deprived them
of a fair chance to compete, or to provide financial assist-
ance to students in economic straits, it is within the state's
constitutional powers to do so, but once these students
have reached the point of seeking admission to a profes-
sional or graduate school, no preference or partiality can
or should, under the constitutions, be shown them.

The rationale of Anderson v. San Francisco Unified
School Dist., ...... F. Supp ....... (N.D. Cal. 1972), an opin- 
ion dated October 30, 1972, filed in the United States
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District Court, Northern District of California, I think, ex-
presses the principles which should govern the DeFunis
case. That court held(unconstitutional a school district's
plan to give preference in employment and promotions to
members of ethnic minorities in administrative and super-
visory positions, such as principals, assistant principals,
deans and heads of departments-a plan designed to in-
crease the numerical representative~ of ethnic minorities
in the administration of the schools That court, in holding
the scheme unconstitutional, said that "The key issue in
this case is whether or not a classification which is based
on race is valid," and answered it with a statement of
principles which ought to control here:

Preferential treatment under the guise of "affirma-
tive action" is the imposition of one form of racial
discrimination in place of another. The questions that
must be asked in this regard are: must an individual
sacrifice his right to be judged on his own merit by
accepting discrimination based solely on the color of
his skin? How can we achieve the goal of equal oppor-
tunity for all if, in the process, we deny equal op-
portunity to some?

Mr. DeFunis came before the bar of the Superior Court
much as did petitioners, parents of school children, in
Brown v. Board of Education, 347 U.S. 483, 98 L. Ed. 873,
74 S. Ct. 686 (1954), asking that he not be denied admis-
sion to the university law school because of race or ethnic
origin. The trial court properly ordered his admission. So,
too, would I, and, therefore, I would affirm.

S/ sJaft'C.J.C concur, \
S/ HUNTER, .
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NO. 42198

HUNTER, J. (dissenting)-The majority supports a laud-
able purpose-to enable students of certain minority races
to enter the University of Washington School of Law in
order that ultimately there will be a greater representation
of practicing lawyers of those races in the legal profession
-with which purpose I do not disagree. This must not be
accomplished, however, by clear and willful discrimina-
tion against students of other races as the Admissions
Committee of the University of Washington School of Law
has done in this case by denying admission to the respond-
ent, Marco De Funis, Jr., to this school, as found by the
trial court and amply supported by the record.

This action by the Admissions Committee of the School
of Law constitutes arbitrary and capricious action, flaunt-
ing the guarantees of the equal protection provisions to all
citizens as provided in our state and federal constitutions.

The line of federal cases cited by the majority are not in
point. They stand for the proposition that full opportunity
for education be afforded to students of all races; whereas,
the present case denies the opportunity of education to
students of one race to make room for students of other
races and with lesser qualifications.

I would affirm the trial court, directing the Admissions
Committee to admit the respondent, Marco De Funis, Jr.,
to the University of Washington School of Law.

/s/HUNTER, J.
A concur
/ HALEJ.)
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APPENDIX B

SUPERIOR COURT OF WASHINGTON

MARCO DE FUNIs and BETTY DE FUNIS,
his wife; and MARCO DE FUNIs, JR., and
LUCIA DE FUNIs, his wife,

Plaintiffs,
V.

CHARLES ODEGAARD, President of the
University of Washington; RICHARD L.
RODDIs, Dean of the University of
Washington Law School; RICHARD
KUMMERT, ROBERT S. HUNT, and
RICHARD L. RODDIS, Admissions Com-
mittee of University of Washington Law
School; HAROLD S. SHEFELMAN, JAMES
R. ELLIS, R. MORT FRAYN, ROBERT L.
FLENNAUGH, JACK G. NEWPERT, ROBERT
F. PHILIP and GEORGE V. POWELL,
Regents of the University of Washing-
ton; and HAROLD GARDINER, Registrar
of the University of Washington; and
UNIVERSITY OF WASHINGTON,

Defendants.

No. 741727
Judgment

THIS MATTER having come on regularly for hearing
before the Honorable Lloyd Shorett, judge of the Superior
Court of King County, sitting without a jury, the plaintiffs
being represented by Josef Diamond and Craig S. Stern-
berg of Lycette, Diamond & Sylvester, and the defendants
being represented by Slade Gorton, Attorney General,
and James B. Wilson and John Lackland, Assistant Attor-
neys General for the State of Washington, and the court
having heard the testimony of witnesses, having fully con-
sidered all of the evidence and records and files herein,
and having made and entered its Findings of Fact and
Conclusions of Law, it is now, Therefore,
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ORDERED, ADJUDGED AND DECREED that the
plaintiffs be and hereby are entitled to recover their costs
and taxable disbursements herein.

DATED this 18 day of October, 1971.

LLOYD SHORErr

JUDGE

Presented by:

LYCETTE, DIAMOND & SYLVESTER
By JOSEF DIAMOND

Attorneys for Plaintiffs

Copy Received:

JAMES B. WILSON

James B. Wilson
Senior Assistant Attorney General
Chief, University of Washington Division
112 Administration Building
Seattle, Washington 98195
Tel: 543-4150
Of Attorneys for Defendants
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APPENDIX C

SUPERIOR COURT OF THE
WASHINGTON FOR KING

STATE OF
COUNTY

MARCO DE FUNIS and BETTY DE FUNIs,
his wife; and MARco DE FuNIs, JR., and
LUCIA DE FuNIs, his wife,

Plaintiffs,
V.

CHARLES ODEGAARD, President of the
University of Washington; RICHARD L.
RODDIs, Dean of the University of
Washington Law School; RICHARD
KUMMERT, ROBERT S. HUNT, and
RICHARD L. RODDIS, Admissions Com-
mittee of University of Washington Law
School; HAROLD S. SHEFELMAN, JAMES
R. ELLTS, R. MORT FRAYN, ROBERT L.
FLENNAUGH, JACK G. NEWPERT, ROBERT
F. PHILIP and GEORGE V. POWELL,
Regents of the University of Washing-
ton; and HAROLD GARDINER, Registrar
of the University of Washington; and
UNIVERSITY OF WASHINGTON,

Defendants.

No. 741727
Findings of Fact
and Conclusions

of Law

THIS MATTER having come on regularly for hearing
before the Honorable Lloyd Shorett, judge of the Supe-
rior Court of King County, sitting without a jury, the plain-
tiffs being represented by Josef Diamond and Craig S.
Sternberg of Lycette, Diamond & Sylvester, and the de-
fendants being represented by Slade Gorton, Attorney
General, and James B. Wilson and John Lackland, Assist-
ant Attorneys General for the state of Washington, and the
court having heard the testimony of witnesses, having
fully considered all the evidence and records and files
herein and having rendered his oral decision, now makes
the following
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FINDINGS OF FACT

I.

That the plaintiffs Marco DeFunis, Sr. and Betty De-
Funis, his wife, are husband and wife, parents of the
plaintiff Marco DeFunis, Jr., and are taxpayers and are
and have been residents of Seattle, King County, Wash-
ington, for approximately fifty years.

II.

That the plaintiffs Marco DeFunis, Jr. and Lucia De-
Funis, his wife, are husband and wife, were born in Se-
attle, and are taxpayers and are and have been residents
of King County, Washington, for more than 22 years and
are now residents of the city of Bellevue, Washington.

III.

That the plaintiff Marco DeFunis, Jr. is 22 years of age,
a graduate of the public elementary schools and of Frank-
lin High School in Seattle, Washington, and was gradu-
ated from the University of Washington in June, 1970, with
a Bachelor of Arts degree.

IV.

That the plaintiff Marco DeFunis, Jr. graduated from
the University of Washington with an overall grade aver-
age of 3.62 out of a possible 4.00; a junior-senior year
grade point average of 3.71, as calculated by the law
school, or 3.8 when you include 9 hours of straight A he
received in latin during the first quarter of his junior year
in the summer of 1968.

V.

That the plaintiff Marco DeFunis, Jr. was graduated
from the University of Washington in June, 1970, Phi Beta
Kappa and magna cum laude.

VI.

That Marco DeFunis, Jr. worked part time 20 to 40 hours
per week during the school year and at the same time
taught Sunday school on weekends.
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VII.

The defendants are the University of Washington, an
agency of the state of Washington, and the defendant
Charles Odegaard is president of the University of Wash-
ington. The defendants Harold S. Shefelman, James R.
Ellis, R. Mort Frayn, Robert L. Flennaugh, Jack G. New-
pert, Robert F. Philip and George V. Powell, comprise all
of the regents of the University of Washington.

VIII.

That Richard S. L. Roddis is the Dean of the University
of Washington School of Law. Richard O. Kummert, Rob-
ert S. Hunt, William R. Anderson, Robert L. Fletcher,
Geoffrey L. Crooks and Virginia Lyness are professors of
law and members of the Admissions Committee of the
University of Washington School of Law. Rochelle Klein-
berg, at the times material hereto, was a second year law
student, and that Tama Zorn and Vincent Hayes, at the
times material hereto, were first year law students, and all
three were members of the Admission Committee of the
University of Washington School of Law.

IX.
The Board of Regents of the University of Washington

has delegated through the president to the faculty of the
School of Law the power to determine the processes and
policies governing admission to the School of Law. Pursu-
ant to this delegation of authority, the faculty has desig-
nated an Admissions Committee to determine who shall
be admitted to the School of Law. During all times perti-
nent hereto the Admissions Committee was composed of
five faculty members and two students. Faculty members
are selected by the Dean and the Committee on Commit-
tees, the latter committee being elected by the full faculty.
Student members are selected by the Student Bar Associ-
ation, which is comprised of all the enrolled students in
the School of Law.

X.
The University of Washington School of Law received

1601 completed applications for admission to the class be-
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ginning September, 1971. Under the University's enroll-
ment limitation there were 445 positions allotted to the
School of Law, and of these the number available for the
first year class was between 145 and 150 students. Each
applicant had earned a baccalaureate degree, had taken
the Law School Admission Test, and had completed the
application process which included procuring letters of
recommendation from a college faculty member and a
college dean, as well as, at his option, submitting a per-
sonal statement identifying elements in his background
and experience that he felt were relevant in considering
his application.

XI.
That the plaintiff Marco DeFunis, Jr. applied for ad-

mission to the University of Washington School of Law
class of 1973, commencing in the fall of 1970, after gradu-
ating from the University of Washington in the spring of
1970. He was not accepted, but was placed on the class
admissions waiting list and after waiting until late summer
of 1970 was finally denied admission to the Law School
for the fall term beginning 1970. At that time said plaintiff
was advised he might have a better chance of attending
Law School with the class entering in the fall of 1971.

XII.
Thereafter, during the academic year 1970-71, the plain-

tiff Marco DeFunis, Jr. attended graduate school and took
24 hours of graduate school courses, in which, at the time
of his application, he had received 21 hours of A and 3
hours of incomplete, while working 36 or more hours per
week for the Seattle Park Department.

XIII.
That the plaintiff, Marco DeFunis, Jr., for a second time

applied to the University of Washington School of Law
for admission in the fall of 1971. Said plaintiff's admissions
credentials included, in addition to the high scholastic
records achieved as an undergraduate, and his one-year
graduate school record as set forth above, Law School
Aptitude Test scores of 512 (August, 1969), 566 (Novem-
ber, 1969), and 668 (December, 1970). The score of 668
is within the top 7% of all law school applicants in the
nation who have taken the test in the last three years.
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XIV.

That the plaintiff Marco DeFunis, Jr. had a Predicted
First Year Average, as determined by the Law School for
comparison with other candidates of 76.23 and that said
plaintiff's Predicted First Year Average was calculated by
using a formula combining the said plaintiff's junior-senior
year grade point average of 3.71, average L.S.A.T. score
of 582 (512 + 566 + 668, divided by three) and average
writing test score component of 61 (62 + 58 + 64 divided
by three).

XV.
The plaintiff Marco DeFunis, Jr. was for a second time

not accepted to the University of Washington Law School,
but was placed on the class admission waiting list. He was
notified of his final denial of admission on August 2, 1971.

XVI.
The ultimate determination of applicants to whom ad-

mission was offered did not follow exactly the relative
ranking of P.F.Y.A.'s. There were 29 applicants who had
higher P.F.Y.A.'s than plaintiff's and whose applications
were denied; there were 74 applicants (including 36 mi-
nority group applicants) who had lower P.F.Y.A.'s than
plaintiff's and whose applications were granted. The actual
number of said minority group students, excluding Asian-
Americans, enrolling in the class was 18.

XVII.
The Admissions Committee sent letters of acceptance

to over 200 applicants.. Normal attrition among those in-
vited to attend would have reduced this group to produce
a class of about 150. Against the possibility of unusually
high attrition among the group of selected applicants, the
Committee placed approximately 155 additional applicants
on a waiting list. That list was ranked in quartiles, there
being approximately 46 applicants in the first or highest
quartile, 38 applicants in the second quartile, 36 appli-
cants in the third quartile, and 33 applicants in the fourth,
or lowest, quartile. The remaining applicants-those re-
ceiving neither offers of acceptance nor waiting list assign-
ments-received letters of denial. Plaintiff received an
invitation to be placed on the waiting list and he was
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ranked in the fourth or lowest quartile. On July 21, 1971,
the rate of attrition from the admitted applicants appear-
ing to be within normal ranges, the Committee decided to
send letters of denial to those applicants in the third and
fourth quartiles on the waiting list. Plaintiff was thus noti-
fied on August 2, 1971, that he would not be admitted to
the School of Law class beginning September, 1971.

XVIII.

As of August 1, 1971, 275 students were finally admitted
to the freshman Law School class and 55 students re-
mained on the waiting list, making a total of 330 students.
The plaintiff Marco DeFunis, Jr. was notified at that time
that he was neither admitted nor any longer on the wait-
ing list.

XIX.

Out of the 275 students admitted to the Law School,
127 were nonresidents of the state of Washington. Out of
the total considered 330 students, 150 were nonresidents
of the state of Washington and 180 were residents of the
state of Washington. Thirty-two non-residents or 21.6%
of the entering class were enrolled in the first year law
class.

XX.

Out of the 275 students admitted to Law School, 180
had a lower junior-senior year grade point average than
the plaintiff Marco DeFunis, Jr., and 95 had a higher
junior-senior year grade point average. Of the total 330
students considered, 224 had a lower junior-senior year
grade point average than plaintiff Marco DeFunis, Jr.,
and 106 of the 330 had a better junior-senior year grade
point average. (Using the Law Schools' calculation of the
plaintiff Marco DeFunis, Jr.'s junior-senior year grade point
average, and not including nine hours of A earned in his
junior year.)

XXI.

That the total number of students admitted to the Uni-
versity of Washington School of Law, 44 of these students
were "minority" students, i.e., who were Afro-American,
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Asian-American, Chicano or American-Indian. Of the total
of these "minority" students admitted, 6 had qualifications
higher than the plaintiff and 38 had qualifications lower
than the plaintiff Marco DeFunis, Jr. (Based on the Law
School's calculations.)

XXII.

That the Law School desired to achieve a greater "mi-
nority" representation among students enrolled therein. To
accomplish this desire the Law School gave a preference
to some races, including Afro-Americans, Chicanos and
American-Indians. In doing so, the Admissions Committee
assumed that all members of minority races, with the ex-
ception of Asian-Americans, were deprived persons. The
applications of black students were separated from all
others and assigned for review to a black student and a
professor who worked closely with the CLEO program.
The applications of other minority students, except Asian-
Americans, were assigned to Professor Hunt. The CLEO
program is set up specifically to aid minority and other
culturally deprived students both financially and educa-
tionally in their admission to law schools and is supervised
by law schools.

XXIII.

That some minority students were admitted to the Uni-
versity of Washington School of Law prior to and instead
of the plaintiff Marco DeFunis, Jr., with college grades
and aptitude test scores so low that had they been white
their applications would have been summarily denied.

XXIV.

That since no more than 150 applicants were to be ad-
mitted to the University of Washington School of Law,
the admission of less qualified students resulted in a de-
nial of places to those better qualified.

XXV.

That the plaintiff Marco DeFunis, Jr. had better quali-
fications than many of the students admitted by the Law
School Admissions Committee and the plaintiff Marco De-
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Funis, Jr. was and is fully qualified and capable of attend-
ing the University of Washington School of Law satis-
factorily.

XXVI.

That there were some students who were admitted in
previous years and then went into the Armed Services of
the United States, which students were admitted without
further examination of credentials, although some of these
credentials were lower than the plaintiff's.

XXVII.

That there is at least one place held for the plaintiff
Marco DeFunis, Jr. under a temporary restraining order
dated August 31, 1971, which order restrained the Uni-
versity of Washington from "admitting applicant students
or transfer students to undergraduate law study in the
law school of the University of Washington in a number
which would preclude the admission of plaintiff, Marco
DeFunis, Jr., to the 1971-72 first year class," . . . and
said plaintiff has been and is now attending said Law
School, subject to the final determination of his case herein.

From the foregoing Findings of Fact, the court now
makes the following

CONCLUSIONS OF LAW

I.

That in denying the plaintiff Marco DeFunis, Jr. ad-
mission to the University of Washington School of Law,
the University of Washington has discriminated against
said plaintiff and has not accorded to him equal protection
of the law guaranteed by the Fourteenth Amendment to
the United States Constitution.

II.

That there is no constitutional restriction upon admit-
ting nonresidential students and no laws or regulations
providing that preference shall be given to residential stu-
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dents over nonresidential students for admission to the
University of Washington School of Law.

III.
That the plaintiff Marco DeFunis, Jr. should be admit-

ted to the University of Washington School of Law for the
class of 1974, beginning September 22, 1971, and that the
defendants are ordered and directed to admit said plaintiff
Marco DeFunis, Jr. into the University of Washington
School of Law.

IV.

That the defendants wrongfully denied the plaintiff
Marco DeFunis, Jr. admission to the University of Wash-
ington School of Law.

V.

That the plaintiffs shall recover their costs and disburse-
ments herein to be taxed.

Done in open court Oct. 18th, 1971.

LLOYD SHORErr
Judge

LYCETTE, DIAMOND & SYLVESTER

By JOSEF DIAMOND
Attorneys for Plaintiffs

Copy Received:

JAMES B. WILSON

James B. Wilson, of
Attorneys for Defendants
Senior Assistant Attorney General
Chief, University of Washington Div.
112 Administration Bldg.
Seattle, Washington 98195
Tel: 543-4150



A-69

APPENDIX D

MARCO DE FUNIS and BETTY DE FUNIS,
his wife; and MARCO DE FUNIS, JR. and
LucIA DE FUNIS, his wife,

Respondents,
V.

CHARLES ODEGAARD, President of the
University of Washington; RICHARD L.
RODDIs, Dean of the University of
Washington Law School; RICHARD
KUMMERT, ROBERT S. HUNT and
RICHARD L. RODDIS, Admissions Com-
mittee of University of Washington
Law School; HAROLD S. SHEFFELMAN,
JAMES R. ELLIS, R. MORT FRAYN,
ROBERT L. FLENNAUGH, JACK G.
NEWPERT, ROBERT L. PHILIP, and
GEORGE B. PowELL, Regents of the
University of Washington; and HAROLD
GARDINER, Registrar of the University
of Washington; and UNIVERSITY OF
WASHINGTON,

Appellants.

REMITITUR

No. 42198

King County
No. 741727

The State of Washington to: The Superior Court of the
State of Washington in and for King County

This is to certify that the opinion of the Supreme Court
of the State of Washington filed on March 8, 1973, became
the final judgment of this court in the above entitled case
on May 16, 1973. This cause is remitted to the superior
court from which the appeal was taken for further proceed-
ings in accordance with the attached true copy of the
opinion.

Pursuant to Rule 55 on Appeal, costs are taxed as follows:
Two thousand three hundred and two and 72/100 dollars
(2,302.72) in favor of appellants and against respondents.
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The petition for rehearing was denied by order dated
May 16, 1973.

cc: Honorable Slade Gorton
Mr. James B. Wilson

Lycette, Diamond & Sylvester
Mr. Josef Diamond (SEAL)
Mr. Lyle L. Iversen
Mr. Craig S. Sternberg

Report of Decisions

IN TESTIMONY WHEREOF, I have hereunto set my
hand and affixed the seal of said Court at Olympia, this
16th day of May, A.D. 1973.

/s/ WILLIAM M. LowRY

Clerk of the Supreme Court, State of Washington
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APPENDIX E

IN THE SUPREME COURT OF
THE STATE OF WASHINGTON

MARCO DE FUNIS, et al.,
Respondents,

V.

CHARLES ODEGAARD, et al.,
Appellants.

No. 42198

Order
Denying

Petition for
Rehearing

The Court having considered the respondents' petition
for rehearing herein,

It is ordered that the petition be and it is hereby denied.

Dated this 16th day of May, 1973.

By the Court:
FRANK HALE

Chief Justice
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APPENDIX F

IN THE SUPREME COURT OF
THE STATE OF WASHINGTON

MARco DE FUNIS and BETTY DE FUNIS,
his wife; MARco DE FUNIS, JR. and
LUCIA DE FUNIS, his wife,

Plaintiffs-Appellants,
V.

CHARLES ODEGAARD, President of the
University of Washington; RICHARD L.
RODDIS, Dean of the University of
Washington Law School; RicHARD
KUMMERT, ROBERT S. HUNT and
RICHARD L. RODDIS, Admissions
Committee of the University of
Washington Law School; HAROLD S.
SHEFELMAN, JAMES R. ELLIS, R. MORT
FRAYN, ROBERT L. FLENNAUGH, JACK G.
NEWPERT, ROBERT F. PHILIP, and
GEORGE B. POWELL, Regents of the
University of Washington, and HAROLD
GARDINER, Registrar of the University
of Washington; and UNIVERSITY OF
WASHINGTON,

Defendants-Respondents.

No. 42198

Notice of
Appeal to the

Supreme Court
of the United

States or in the
Alternative

Notice of
Application for

Writ of
Certiorari

I. NOTICE Is HEREBY GIVEN that Marco DeFunis and
Betty DeFunis, his wife, and Marco DeFunis, Jr. and Lucia
DeFunis, his wife, hereby appeal to the Supreme Court of
the United States from the Final Judgment of the Supreme
Court of the State of Washington filed March 8, 1973, and
Denial of Petition for Rehearing dated May 16, 1973,
whereby the Supreme Court of Washington reversed the
decision of the Superior Court of the State of Washington
for King County entered in this action on the 18th day of
October, 1971.
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This appeal is taken pursuant to 28 USCA 1257(2).

II. The Clerk will please prepare a transcript of the Rec-
ord in this case for transmission to the Clerk of the Supreme
Court of the United States and include in such transcript
the entire Record, including:

A. All of the documents contained in the Transcript of
Record on Appeal;

B. The Statement of Facts and Exhibits;

C. Respondents' Brief

D. The Opinion of the Court of March 8, 1973;

E. Petition for Rehearing;

F. Order Denying Petition for Rehearing;

G. Remittitur;

H. This Notice of Appeal;

I. Application for Allowance of Appeal and Stay;

J. Order on Application for Allowance of Appeal and
Stay.

Since the Transcript will be very voluminous and the cost
of preparation of the Transcript will be excessive, it is re-
quested that the original papers be forwarded to the
United States Supreme Court pursuant to United States
Supreme Court Rule 12.3.

III. This appeal is from the whole of the Judgment
and presents the following questions:

A. Whether the Fourteenth Amendment of the United
States Constitution prohibiting states from denying persons
within their jurisdiction the equal protection of the laws
or the deprivation of life, liberty or property without due
process of law is violated by an order of the governing au-
thorities of the University of Washington, a state institu-
tion, giving preference solely on the basis of race to certain
persons to the exclusion of others in competition for limited
spaces available in the law school.

B. Whether a rule of the University of Washington
whereby white students are required, solely on the basis of
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race, to meet different and more stringent criteria than are
persons of certain other races in obtaining admission to the
law school, violates the federal Civil Rights Act, Title 42,
USC § 2000d, which prohibits discrimination or exclusion
on the basis of race from any program or activity receiving
federal financial assistance.

IV. Pursuant to Title 28, USC § 2103, in the event this
is not deemed a proper case for appeal, this document
shall serve as notice that certiorari will be applied for.

DATED this 23rd day of May, 1973.

JOSEF DIAMOND
LYLE L. IVERSEN
CRAIG S. STERNBERG
of LYCETTE, DIAMOND & SYLVESTER

Attorneys for Plaintiffs-Appellants

By /s/ LYLE L. IVERSEN

PROOF OF SERVICE

STATE OF WASHINGTON SS
COUNTY OF KING 5

I, LYLE L. IVERSEN, one of the attorneys of record for
the plaintiffs-appellants herein, hereby depose and say
that on the 23rd day of May, 1973, I served a copy of the
foregoing Notice of Appeal to the Supreme Court of the
United States upon James B. Wilson, Senior Assistant At-
torney General, attorney for defendants, by depositing a
true copy thereof in the United States mail at Seattle,
Washington, postage prepaid, and properly addressed to
him at his office at the University of Washington, Seattle,
Washington.

/S/ LYLE L. IVERSEN

SUBSCRIBED AND SWORN to before me this 23rd day of
May, 1973.

/s/ BERYL RYALL

Notary Public in and for the State
of Washington, residing at Seattle.
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APPENDIX G

IN THE SUPERIOR COURT OF THE STATE OF
WASHINGTON IN AND FOR THE COUNTY OF KING

MARCO DE FUNis and BETTY DE FUNIS,
his wife; and MARCO DE FUNIS, JR.
and LUCIA DE FUNIS, his wife,

Plaintiffs,
V.

CHARLES ODEGAARD, President of the
University of Washington; RICHARD L.
RODDIS, Dean of the University of
Washington Law School; RICHARD
KUMMERT, ROBERT S. HUNT and
RICHARD L. RODDIS, Admissions
Committee of UNIVERSITY OF
WASHINGTON LAW SCHOOL; HAROLD S.
SHEFELMAN, JAMES R. ELS, R. MORT
FRAYN, ROBERT L. FLENNAUGH, JACK G.
NEWPERT, ROBERT F. PHILIP, and
GEORGE B. POWELL, Regents of the
University of Washington; and HAROLD
GARDINER, Registrar of the University
of Washington; and UNIVERSITY OF
WASHINGTON,

Defendants.

No. 741727

ORAL DECISION

Before: The Honorable LLOYD SHORETr, Judge.

September 22, 1971
10:00 o'clock a.m.

APPEARANCES:

For the Plaintiffs: JOSEPH DIAMOND, ESQ.
and CRAIG S. STERNBERG;

For the Defendants: JAMES B. WILSON, ESQ.

THE COURT: Counsel, we all know that this case is of
a type that will, and indeed should be, reviewed very
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quickly by the Supreme Court of the State and so I will
just state my views and that Court will get a chance then
to review what I have said and eventually decide the mat-
ter.

It seems to me that the law school here wished to achieve
greater minority representation and in accomplishing this
gave preference to the members of some races. In doing
this the Admissions Committee assumed that all members
of minority races, with the exception of Asians, were de-
prived persons. The applications of the black students were
separated from all others and assigned for review to a black
student and a professor who had worked closely with the
CLEO program.

Some minority students were admitted whose college
grades and aptitude test scores were so low that had they
been whites their applications would have been summarily
denied. Excluding the Asians only one minority student out
of 31 admitted among the applicants had a predicted first
year average above the plaintiff's.

Since no more than 150 applicants were to be admitted
the admission of less qualified resulted in a denial of places
to those otherwise qualified. The plaintiff and others in
this group, have not in my opinion, been accorded the
equal protection of the law guaranteed by the Fourteenth
Amendment.

In 1954 the United States Supreme Court in Brown v.
The Board of Education decided that public education
must be equally available to all regardless of race.

After that decision the Fourteenth Amendment could
no longer be stretched to accommodate the needs of any
race. Policies of discrimination will inevitably lead to re-
prisals. In my opinion the only safe rule is to treat all races
alike and I feel that is what is required under the equal
protection clause.

The other claims made by the plaintiff are, in my opin-
ion, without merit.

Article Nine of our State Constitution requiring the State
"To make ample provision for the education of all children
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residing within its borders . . ." obviously does not apply
to graduate schools, Litchman v. Shannon, 90 Wn. 186.

There is no constitutional restriction upon admitting
non-resident students. The record shows that 21.6 per cent
of the entering class are non-residents. This is down from
30.9 per cent last year and perhaps due to the increase in
non-residents fees. In the absence of a statutory provision
or a University rule the Court cannot interfere with this
determination regarding the admission of non-residents.

It should be recognized that many Washington students
attend law schools in other states thus equalizing the load
between the states. Students who were admitted in pre-
vious years and then drafted into the Armed Services were
also admitted without further examination of credentials.
This was no distinction based upon race and such regula-
tion, it seems to me, is quite proper.

Some difficulty is encountered in determining the proper
remedy to correct the discrimination. Only the plaintiff has
brought an action. The other eligible applicants have not
commenced timely suits against the University. I think in
law they must be said to have rested on their rights and
the principle of laches should prevent suits by them during
this ensuing academic year which suits would interfere
greatly with the conduct of the law school.

Since the plaintiff has brought this action and has very
acceptable credentials and since I find that there has been
discrimination here involving 30 or so students admitted
upon an entirely different system than that applied to this
plaintiff, I think there should be a remedy for the wrong
and the plaintiff will be admitted to the law school. The
defendants are directed to allow him admission to the
school in this year's class.

Gentlemen, I think that disposes of the issues. Are there
any questions?

MR. DIAMOND: None, your Honor. Thank you.

MR. WILSON: None, your Honor.
THE COURT: We will be in recess.

(Whereupon, at 10:10 a.m. the Court re-
cessed. )


