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IN THE 

&upr.rm.r <!lnurt nf tf1.r llnit.rb ~tut.rs 
OcTOBER TERM, 1973 

No. 73-896 

NoRvAL Goss, et al., 

Appellants, 

-v.-

EILEEN LoPEz, et al., 

Appellees. 

BRIEF OF THE AMERICAN CIVIL LIBERTIES 
UNION, AMICUS CURIAE 

Interest of Amicus 

The American Civil Liberties Union is a nationwide non
partisan organization dedicated to preservation of the lib
erties safeguarded by the Bill of Rights. It :files this brief 
with the consent of the parties. 

In recent years, the rights of public school students have 
been a major focus of the Union's concern.1 Reflecting that 

1 For the past several years, the New York Civil Liberties Union 
has maintained a Student Rights Project, which has sought to 
establish and protect the rights of students in the New York City 
public schools. See generally, NYCLU Student Rights Project: 
Report on the First Two Years, 1970-1972, ERIC Document No. 
ED 073 524. 
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concern, the Union urged this Court in Tinker v. Des 
Moines Independent Community School District, 393 U.S. 
503 (1969), to extend to students the free speech protec
tions of the First Amendment. Five years later, we ask 
this ·Court to reaffirm its holding in Tinker that students 
are "'persons' under our Constitution" and insure to them 
the procedural fairness which is the necessary condition of 
full enjoyment of substantive rights. 

The interest which we advance in this case was perhaps 
best summarized by Justice Frankfurter in Joint Anti
Fascist Refugee Committee v. McGrath, 341 U.S. 123, 171-
72 ( 1951) (concurring opinion). 

"No better instrument has been derived for arriving at 
truth than to give a person in jeopardy of serious loss 
notice of the case against him and opportunity to meet 
it. Nor has a better way been found for generating the 
feeling so important to a popular government that jus
tice has been done." 

Statement of the Case 

This case involves a constitutional challenge to an Ohio 
statute and school district regulations which permit public 
school students to be suspended from school for 10 days 
without a hearing. Appellees, and the class they represent, 
are public school students who were suspended pursuant 
to the authority of the challenged statute and regulations. 

A three-judge district court, in an unreported opinion, 
declared the statute unconstitutional as a violation of the 
due process clause of the Fourteenth Amendment, and or
dered the records of appellees' suspensions expunged. 

., 
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ARGUMENT 

Introduction 

It is a fundamental principle of our system of govern
ment that, before being deprived of an interest protected 
by law, a person must be given "an opportunity to be heard 
respecting the justice of the judgment sought." Hagar v. 
Reclamation District, 111 U.S. 701, 708 (1884). The ap
plication of that principle to school affairs is important 
not only because the state is obliged to use fair procedures 
in dealing with all its citizens, but because schools "are 
educating the young for citizenship." West Virginia State 
Board of Education v. Barnette, 319 U.S. 624, 637 (1943). 
The effect of "sporadic and discretionary enforcement of 
unreasonable regulations," as one circuit court has ob
served, "is more likely to breed contempt of the law than 
respect for and obedience to it." Jackson v. Godwin, 400 
F.2d 529, 535 (5th Cir. 1968). The court was speaking of 
the effect upon prisoners of arbitrary discipline procedures, 
but the lesson for this case is apparent. At issue here is 
whether schools will be permitted "sporadic and discretion
ary enforcement" of their rules. At stake may be whether 
students will enter society with respect or contempt for the 
law. 

Students Are Entitled to a Fair Opportunity 
to Be Heard Before They Can Be Deprived 

of Their Right to Attend School 

"The requirements of procedural due process apply only 
to the deprivation of interests encompassed by the Four
teenth Amendment's protections of libery and property." 
Board of Regents v. Roth, 408 U.S. 564, 569 (1972). The 
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interest which invokes due process protections may derive 
from the Constitution or state law, may be denominated 
a right or a privilege, or may be categorized as liberty or 
property. Whatever its source, whatever its label, if the 
deprivation is "significant," due process protections attach. 
Boddie v. Connecticut, 401 U.S. 371 (1971). Education, by 
the unanimous agreement of the lower federal courts, is 
such an interest.2 

The open question, then, is not whether or not education 
is an interest whose deprivation must be preceded by due 
process. Rather, the question is how much due process 
must accompany how much deprivation. Or, put another 
way, some due process is commanded by "the nature of the 
interest at stake," Board of Regents v. Roth, supra, 408 
U.S. at 571; what will vary in the particular situation is 
"the form of hearing required," id. at 570. 

Deprivations of education, ranging from suspensions of 
varying lengths to permanent expulsion, are a routine form 
of punishment in the schools. Appellant school authorities, 
however, prefer to speak euphemistically of "acting to pre-

~-__o---

serve order and qiscipline" (Brief of Appellants, p. 21), 
hinting that they are engaged not in punishment but in an 
educational function with which the courts should not be
come involved. Regardless, discipline-such as suspension 
from school-is imposed upon students who are accused of 
failing to obey the rules, thus requiring a finding that a 
rule has been broken and that the accused student is culp
able. That fact-finding process must be procedurally fair 
if the result-whether called discipline or punishment
is the deprivation of a protected interest. 

2 See, for example, cases cited in the opinion of the court below. 
See also, Levine, Divoky and Cary, The Rights of Students, Ch. IV 
(1973). 
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The "formality and procedural requisites," Boddie v. 
Connecticut, supra, 401 U.S. at 378, of the fact-finding proc
ess may vary in accordance with the extent of deprivation, 
but w.hat is essential is that the hearing be held "at a mean- v

ingful time and in a meaningful manner." Armstrong v. 
Manzo, 380 U.S. 545,552 (1965). Naturally, the most mean-( 

\ 

ingful time for a hearing which will determine the propriety ·) 
I 

of punishment is prior to its imposition. That fundamental/ 
principle of due process, which this Court has called its~ 
"root requirement," is generally applicable "except for ex
traordinary situations .... " Boddie v. Connecticut, supra, 
401 U.S. at 379. With the exception of such extraordinary 
situations,3 elemental fairness demands that a hearing pre
cede suspension from school. 

Appellants sugg·est that this analysis is inapplicable be
cause no "grievous loss," Joint Anti-Fascist Refugee Com
mittee v. McGrath, 341 U.S. 123, 168 (1951) (Frankfurter, 
J., concurring), justifying due process protections, was suf
fered by the suspended students. They point in particular 
to the fact that the students' academic careers seemingly 
did not suffer. 

Several answers suggest themselves. First, plaintiffs 
sought and obtained a declaratory judgment against a stat
ute which may be applied to many other students, some of 
whom will presumably suffer more substantial academic 
consequences than did appellants. Second, as the court 

3 One district court suggested that such a situation might arise 
"when the misconduct is so gross and the atmosphere of the 
school so tense that substantial disruption is highly probable un
less instant expulsion is effected." Fielder v. Board of Education, 
346 F. Supp. 722, 729 (D. Neb. 1972). However, even such limited 
departures "from the accepted standards of due process [are] 
capable of grave abuses," In re Oliver, 333 U.S. 257, 274 (1948), 
and should be narrowly limited. 
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below noted, there are other consequences, p~.fh.<?l?,g;ical 

and SO(lial, which a suspended student suffers.4 Third, the 
permanent entry on a student's record of a suspension may 
adversely affect future educational and career opportuni
ties.5 Finally, to miss ten days of instruction is itself a 
significant deprivation. Ohio, like most other states, has 
enacted laws which compel school attendance and punish 
truancy, presumptive evidence of a judgment that daily 
classroom instruction is valuable. If a child's daily attend
ance at school is so important that it will be compelled 
by law, surely the state will not now be heard to character
ize a 10-day prohibition against attendance as of only minor 
consequence. 

The state tries to avoid the harsh realities of a suspension 
by claiming that it is an aspect of "management and con
trol of the internal affairs of a system it had established" 
(Brief of Appellants, p. 21). The theme is a familiar 
one. Institutions have always opposed procedural safe
guards on the grounds that they interfere with "internal 
affairs." Thus, with little variation on the theme, due 
process claims have been resisted by, among others, those 

, 
4 As one district judge has observed, "suspension is a particularly 

humiliating punishment evoking images of the public penitent of 
medieval Christendom and colonial Massachusetts, the outlaw of 
the American West and the ostracized citizen of classical Athens. 
Suspension is an officially sanctioned judgment that a student be 
for some period removed beyond the pale." Sullivan v. Houston 

ll1tdependent School District, 333 F. Supp. 1149, 1172, rev'd on 
:other grounds, 475 F.2d 1071 (1973), cert. denied-- U.S. -

(1973). Compare Justice Brennan's observation in Abington School 
District v. Schempp, 374 U.S. 203, 292 (1963) (concurring): 
" ... the excluded pupil loses caste with his fellows, and is liable 
to be regarded with aversion, and subjected to reproach and 
insult .... " 

5 Compare Street v. New York, 394 U.S. 576, 579 n. 3 (1969) 
(collateral consequences of a criminal conviction). 
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in charge of colleges, Dixon v. Alabama State Board of 
Education, 294 F.2d 150 (5th Cir. 1961); welfare benefits, 
Goldberg v. Kelly, 397 U.S. 254 (1970); juvenile courts, 
In re Gault, 387 U.S. 1 (1967); parole, Morrissey v. 
Brewer, 408 U.S. 471 (1972) ; public housing, Escalera v. 
New York Housing Authority, 425 F.2d 853 (2d Cir. 1970); 
and prisons, Sostre v. McGinnis, 442 F.2d 178 (2d Cir . 

. 1971); Nolan v. Scafati, 430 F.2d 548 (1st Cir. 1970); Land
man v. Royster, 333 F. Supp. 621 (E.D. Va. 1971). 

The arguments made on behalf of those institutions warn -. 
of similar consequences : cumbersome procedures will dras
tically impair the efficiency of the institution. But pro
cedural guarantees are now afforded by each of those in
stitutions, and they continue to function-perhaps even 
better; ce'rtainly more fairly. 

The schools too will survive if suspension procedures 
are required to be fair, and not merely efficient. Insofar as 
the state is genuinely concerned with emergency situations, 
the due process principles discussed above permit them to 
remove a student temporarily "if the school is in the throes 
of a violent upheaval," provided a hearing is held at the 
"earliest opportunity." Pervis v. La Marque Independent 
School District, 466 F.2d 1054, 1058 (5th Cir. 1972). Thus, 
there is no interference with the state's ability to respond 
to genuine threats to its educational function. 

If the concern of school officials is with the burdens of 
formal proceedings, they have it in their power, in accord
ance with the principle that the nature of the hearing will 
"vary depending upon the circumstances of the particular 
case," Dixon v. Alabama State Board of Education, supra, 
294 F.2d at 158, to minimize those burdens. If they wish 
to afford less formal procedures, they can simply curtail 
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the extent of deprivation suffered by the suspended stu-
9:ent. Thus, the period of the suspension could be limited 

. /to the duration of the emergency, alternative instruction 
'! in some form could be provided,S make-up work could be 

offered and academic penalties and permanent records 
eliminated.7 In so doing, the state would be exercising "the 
least possible power adequate to the end proposed." An
derson v. DWI'/Jf/;, 6 Wheat (U.S.) 204 (1821). 

Another way for the state to reduce the burdens of giv
ing suspended students due process is to substantially limit 
the number of situations in which suspensions are per
mitted. When school officials permit suspension for viola
tion of any school rule or regulation, as do appellees, it is 
apparent that students may be suspended for conduct which 
presents no conceivable threat to educational activities. If 
procedural requirements for such suspensions proved too 
burdensome, the state might well explore alternative means 
of dealing with that conduct and limit the suspension power 
to emergency situations.8 

6 One federal court has required that "alternative educational 
opportunities" be provided for suspended students. Mills v. Board 
of Education of the District of Columbia, 348 F. Supp. 866 (D. 
D.C. 1972). See also, New York City Board of Education By-Laws, 
section 90, subdivision 42 (App., infra, p. 19): "Plans shall be 
made to provide the maximum educational experience for the [sus
pended] student." 

7 The fact that all suspensions, of whatever duration, become a 
permanent entry in a student's record, argues for due process 
guarantees regardless of the length of the suspension. It is the 
permanent record of the suspension which is perhaps the most 
disabling of its features. See, e.g., Vail v. Board of Education of 
Portsmmlth School District, 354 F. Supp. 592, 603 n.4 (D.N.H. 
1973). 

8 The by-law of the New York City Board of Education, section 
90, subdivision 42 (App., infra, p. 19) is illustrative. It calls 
suspensions an "emergency power," and it allows suspensions 
only when the student's behavior "prevents the orderly operation 
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If the state does not choose to forego use of the suspen
sion power in non-emergency situations, it can make no 
claim that application of due process principles to student 
suspensions will diminish its power to safeguard its inter
ests. As one commentator has observed, 

"the institutionalized control which schools impose on 
students often not only fails to serve an educational 
purpose but in principle does the opposite . . . . In 
an effective educational setting most of the objection
able behavior of student~-their idiosyncratic tenden
cies, their expressions of opinions on many subjects, 
the disturbances and distractions caused by their ac
tions, their statements and even their appearance-is 
actually grist for the educational mill." Ladd, "Al
legedly Disruptive Student Behavior and the Legal 
Authority of School Officials," 19 J. Pub. L. 209, 236 
(1970). 

We think the state has substantially exaggerated the 
adverse consequences which would flow from due process 
suspension hearings. It is, in this regard, worth noting 
that many of the largest school districts in the country, 
including New York City,9 San Francisco, Philadelphia and 

of the class or other school activities or presents a clear and pres~ · 
-~_-</ ent danger of physical injury to school personnel or students." 

In addition, the suspension must be reviewed every day by the 
principal and may last only as long as the emergency lasts. ' 

9 The New York City Board of Education has expressed its 
commitment to due process in these terms: 

"The constitutional guarantees for students do not stop at the 
school house door and must be assiduously protected for all 
who enter. Likewise, a student, like all others in this society, L/ 

is presumed to be innocent of charges until proved guilty by 
the evidence produced, surfaced and proved in a fair and 
impartial hearing, whether administrative or judicial." Matter 
of Castelli, New York City Board of Education (May 29, 1970). 
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Seattle, have adopted elaborate procedural safeguards in 
connection with student suspensions. In addition, the Com
missioners of Education in New York and New Jersey, the 
highest education officials in those states, have required 
due process protections in student suspension hearings.10 

We might be inclined to agree with Mr. Justice Black, 
dissenting in Tinker, that the federal courts should not be 
in the business of running the approximately 23,000 school 
districts throughout the country. That hardly means that 
everything school officials do in the name of education is 
beyond judicial scrutiny. Barnette v. West Virginia State 
Board of Education, supra. School officials have an im
portant and valuable social role to perform, and surely in
tend to do nothing but good.11 Nevertheless, this Court's 
caution of several years ago is worth recalling: "unbridled 
discretion, however benevolently motivated, is frequently 
a poor substitute for principle and procedure." In re Gault, 
387 u.s. 1, 18 (1967). 

We are not unmindful of the feeling, shared by many, 
that our schools are a particularly unlikely place for the 
imposition of due process guarantees. Parents, students, 
teachers, and administrators understandably prefer to see 
themselves as involved in a common effort rather than as 
adversaries in formal proceedings. But when a student is 
accused of misconduct, and the school officials seek to sus
pend him, they are adversaries, a fact not changed by fore
going a due process hearing. We emphasize the fact of 
suspension as critical to the adversary relationship because 

1.o Matter of Rose, 10 Ed. Dept. Rep. 4 (1970); Scher v. Board 
of Education of West Orange, 1969 School Law Dec. 92. 

u For a discussion of the doctrine of in loco parentis, see Buss, 
"Procedural Due Process for School Discipline: Probing the Con
stitutional Outline," 119 U. Pa. L. Rev. 545, 559-62 (1971). 
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there is nothing in the due process clause that prevents 
school officials from utilizing procedures which deal with 
misconduct non-punitively.u Nothing we have said need 
limit or formalize those procedures. When, however, the 
school responds by suspending a student and depriving him 
of education, it becomes his adversary as surely as if it 
sought to put him in jail, evict him from public housing, or 
terminate his welfare bene:fits.13 Given this Court's recog
nition of the critical role of education in our society, its 
impact on his future life ~ay-·~~en_b_e more severe. Such 
consequences should not be visited without procedural 
regularity. 

In Tinker, this Court spoke of the "sort of hazardous 
freedom ... that is the basis of our national strength .... " 
An important aspect of that "hazardous freedom" is due 
process of law. Like free speech, it carries some risks; it 

u In New York City, for example, the Circular (App., infra, 
pp. 15-18) governing pupil suspensions suggests the following 
procedures: 

"All possible alternatives should be explored to help chil
dren resolve their adjustment problems before suspension is 
considered. In pursuit of this objective the school will assume 
the responsibility to refer pupils and their parents for spe
cialized help .... " 

"Each principal and teacher has a responsibility to identify 
pupils in need of help and to enlist the aid of the Board of 
Education's pupil personnel services as well as the resources 
available in the community .... " 

"When a serious problem arises regarding a pupil's be
havior, a presuspension conference attended by the appropriate 
personnel should be called at an eady stage in an effort to 
resolve the problem. It is expected that the parent wi~l be 
included in efforts to help the pupil in school adjustment." 

13 "When a school board undertakes to expel a public school stu
dent, it is undertaking to apply the terrible organized force of 
the state, just as surely as it is applied by the police, the courts, 
the prison warden or the militia." Breen v. Kahl, 296 F. Supp. 
702 (W.D. Wis.) afl'd, 419 F.2d 1034 (7th Cir. 1969). 
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also forms part of "the basis of our national strength." 
It is indisputably a fundamental part of our heritage. As 
Justice Brandeis observed, "in the development of our 
liberty, insistence upon procedural regularity has been a 
large factor." Burdeau v. McDowell, 256 U.S. 465, 477 
(1921) (dissenting). 

Regrettably, the perception by most public school stu
dents appears to be that "procedural regularity" is a con
cept that has little reality for them in the day-to-day opera
tion of their schools. A recent study funded by the United 
States Office of Education, the summary report of which 
was entitled Civic Education in a Crisis Age (1970),14 con
cluded that 

" . . . a large majority of the students feel they are 
regularly subjected to undemocratic decisions. These 
are seen as unilateral actions by teachers and admin
istrators that deny fundamental rights of persons to 
equality, dissent, or due process . . . 

. . . the great majority of students in secondary schools 
-'the supposedly silent majority'-is becoming in
creasingly frustrated and alienated by school. They do 
not believe that they receive individual justice or en
joy the right to dissent, or share in critical rule-making 
that affects their lives. 

, If this is true, then our schools may be turning out 
·millions of students who are not forming a strong and 
reasoned allegiance to a democratic political system, 
because they receive no meaningful experience with 
such a democratically-oriented system in their daily 

14 The study was performed by the Center for Research and 
Education in American Liberties of Columbia University and 
Teachers College. 
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lives in school. For them we should remember, public 
school is the governmental institution which repre
sents the adult society in its most direct and control
ling aspect. If we do not teach the viability of demo-/ 
cratic modes of conflict-resolution, and win respect for\ 
these as just and effective processes, we will lose more / 
and more potential democrats. If we mean to alter/ 
this, we had better look with painful attention at what 
our children are saying about their perceptions of 
schools, for it is these perceptions, and not our wishful 
thinking about what schools should or might be, that 
are fundamental in the citizenship education now tak
ing place in American secondary education." Id. at 
1-2. 

CONCLUSION 

For the foregoing reasons, the judgment of the court 
below should be affirmed. 

June 1974 

Respectfully submitted, 

ALAN H. LEVINE 
New York Civil Liberties Union 
84 Fifth A venue 
New York, N. Y. 10011 

MELVIN L. WULF 
JoEL M. GoRA 

American Civil Liberties Union 
22 East 40th Street 
New York, N.Y. 10016 

Attorneys for Amicus Curiae 
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----------~--------~~---~~----
Special Circular No. 103, 1969-1970 

~ ; . ' . . .· . ' 

BOARD OF EDUCATION OF 111E CITY OF NEW YORK 
OPFICE OF 'lllE SUPERINTENDENT OF SCHOOLS 

TO ALL SUPERINTENDENTS, PRINCIPALS, DIRECTORS, HEADS 
OF DUREAUS AN'u CHAIRMEN OF LOCAL SCHOOL BOARDS 

~ ·. 

Ladies and Gentlemen: 

PUPIL SUSPnNSION 

1. Introduction 

June 24, 1970 

This circular supersedes Special Ctrc:.~lnr No. 36, cfatcd November 12, 1969, and all previous 
circulars and references on the s~lbjf:ct of pupil suspension, such as Chapter 8 of the Manual of Atten(f
ance Procedures ror Princip:tls nnd Chant,·r 4 of the Manual of Procedures of the Bureau of Child Guid
ance. 11te susJX:nsion of a pupil rccpi to::d to attend sc!lool is a serious step. The parent has the rc· 
spoosiuility for the p.1pU"s regular mtenuance am.l orderly behavior while attending school. It Is also 
the r~.:sponsibility of the parent to mainta!n the pupil Jn proper mental and physical condition. 1'hc school 
bas the responslhility to accept ltr•d instruct all educable p.1plls, and as such, must take all possible 
steps in th~ educative process to prevent the suspension o! children. However, It tnust be recognized 
that for a variety of reasons r.-ome pupils cennot maintain themselves or be maintained In a classroom 
setting. 

11. Prevention Procedures 

A. General Considerations 

· All poss!blc altcmatives should be explored to help children resolve their adjustment problems be· 
fot.·c suspension is considered. In pursuit of this objective the school wlll aE>sume the responsibUlty to 
>cfer pupils and their parents for specialized help. 

If after all available rem<.·dtal pt·occclures have been applied, a pupils remains disruptive or malad· 
J>.~sted to the extent that he docs not profit from Instruction or that he prevents other pupils !rom Jcant· 
ing. his educational placement must be re-evaluated. Jt is recognized that authoritative steps may be 
tv.:·~cssa ry, but the nJlr:..-ot.ch should be supportive. Each principal and teacher has a responsibility to 
hk~ntify p.1pils in need of help and to enlist the aid of the Boanl of Hducation's pupil personnel services as 
welt as the resources available in the community. In addition~ the principal should have avaflable a 
sufhdcnt record ind!e&~ting ,that tliC p.1pU was rccognizert to ~ in need ot extra support and the spec.lflc 
str·ps taken with parents a,nd sta(~ J~· help the child. The success or failure of these steps and other 
pertinent data shq~d-be an ess~i\tial part of the record. However, there may be Instances when the 
' .. verity of a pupll's.actlon wlll necessit~!te his suspension even though there be no previous history of 
disruptive behavior •. The suspension proc~.:dure must be considered a part of the continuous educational 
guidance program for the child. Principals', community superintendents' and supcrvJsing assistant 
Fupcrintcrii:Jebts',c;.onfcrencest in relation to suspension, prov1de an opportunity for parents, teachers, 
counselors, superVisors, ct al., to plan educationnlly for the benefit of the child. 

B. Principal's Conference to 1-rc'::cnt Suspension 
.• ; t' • 

1. When a serious problem arises regarding a pupil's behavior, a presuspcnslon conference attend· 
cd by the appropriate personnel shot:ld be called at an early stage in an effort to resolve the problem. It 
~ '' expected that the parent Will ~ included fn effol1:S to help the puptl in school adjustment. 

2. The principal should notify the parent to attend the presuspcnsion conference by a perHonal 
,_ i.! _ :·. (Personal letters arc preferable to form letters.) The following letter is suggested. only: 

"I am very anxious to meet with you to discuss a serious problem that your child, - (Name) • ls 
\'"::''' •\"!:;. Would you please co;11e in to sec me on - (Date-Time- Place) - so that we can plan ways to solve 
:_; .: · .. ~roblem. 

I must stress the urgency of our arrlvlng at a joint solution so that we may avoid suspension or 
:.i' :.•r ;.c~~tcrnativcs." 

Yours very truly, 

3. Inasmuch as tlrls is n guh!:mce conference held for the purpose of providing an opportunity for 
".1rcnts, teachers, counselors, su}X!rvisors, et al., to plan educationally for the benefit of the child. 

· ·>rncys seeking to represent the parent or child may not parUcJpate. 

m. Suspen:;lon Procedures 

A. Principal's Su~pcnsion 

1. TI1c school princip:.ll shall have emergency power to suspend a student from participation In rc· > 
gular school activity when he determines that the overt behavior of that student prevents the ~ 
ordc1·Iy operation of the class or other activities or presents a clear and pr<:scnt danger or · .. ~J 
physical injury to school personnel or students. Such suspension sh:tll be rcvJcwt!d dnily by the 3 
principal and shall la!'t only so long as such conditions continue to prevail, but ln n~'!~~-1.!:~!- '-' 

.. ~££~~ ctu~ No student t;hall Le placed under emergency S'lE~nslon p.rrsuant to this t:cc- ~ 
tion twice consecutively or more th:m twice in on<: school y<.•ar. (t\otc= the above Is ntt <:>:Cf"1"!~t -3 
from tile lloanl of Educ;,tion reHolution adopted Octoher 22, 1969.) The cleat lnrcntlou uf th• ' 0 
t;usp~nse proc<:durc f:, tint· ~:u~;p21~r.ion for :1. period hc:ynnd five clays shull h:.vc b(.•c•n pn·. ,.,;,.,r ltv c= 
a hr:adllj:!, corv;vqllc~fltly <~ pl lildp.\J's :;n~;pcn~;ion 111.1y not he fotJnv:vcl COtl!;('C~UliVdy hy ;1 e 
i nlcndcnl' s susrr.:·nJi qr;. ~ 

(Co'l!iJ.;I('•! 011 Hv:;t•,·vc .Side) ·~J 
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m. Suspension Procedures - Continued 

2. WheDever a pupil under the care of the Bureau of Child Guidance, or another agency or therapist 
is to be suspended, the principal shall consult with the Bureau of Child Guidance, or agency or therapist 
prior to the suspension. The final dects!on remains with the principal. 

3. 1be principal will remove the pupil from his class and must keep him in school under su~r
~ until the close of the school day or the arrival of the person 1n parental relation to the pupu. 

4. 1be student's parents and community superintendent or the supervising assistant superintendent 
shall be immediately advised of any emergency suspension by telephone or telegram and the reasons 
therefor. 1be parents shall also be informed by certified maH, posted on the daL of suspension, that 
their child bas been suspended, the specific reasons for the suspension and tlUlt tliCir presence is rc
quested at school for a conference at which time the parent will be permitted the opportunity to discuss 
the findings leading to the student's removal from class, to question the complainants and to present 
additional information. 'The following format should be used: (N.B. A personal letter is BUggested 
rather than a c:tuplicated form. ) 

'' I regret that it has become necessary to suspend your child from school until _________ _ 
· ., (Set date not to exceed 5 days), because 

(State spe~Uic ~ason with clarity and definiteness) 

It ls important that you call or write to my office immediately to make an appointment for a 
mutually convenient time. At that time, you will have the opportunity to examine and discuss there
levant facts with all the parties concerned, so that we may plan together for your child's return to schoot 
If you wish, you may bring two persons. 'They may be attorneys but may act in the capacity of advlsou 
only. During the period of suspension, your child should be kept at home during school boors." 

A copy of the Appeals Procedures must be enclosed with suspension letter to the parents. 

5. The conference will be conducted by the principal who will explain the basis of his decision to 
suspend and allow the parent and student to present their side of the story. According to state law. the 
person 1n parental relation may ask questions of complaining witnesses. Parental responsibility should 
be empbastzed. According to the By-laws of the Board of Bducation, at the conference the parent and the 
principal may each have the assistance of up to two additional persons unless both parties agree to the 
presence of more persons. 

6. Every etfon should be made to secure the parent's attendance at the conference. If the person tn 
parental relation to the child fails to respond or appear, the principal may refer the case to the com
munity superintendent or supervising assistant superintendent who shall take such action as he may de· 
termlne. A conference cannot take place unless the parent or person in parental relation Is present. A 
guidance approach should be emphaslzed and maintained throughout the conference which should not be 
allowed to become an adversary proceeding. 

7 ~ A pupil suspended by the princJpal must be returned to the school b the 
school days after the daai;of the prlnci~'s suspens on. permanent recor o 
field in connection With suspenstonll be maintained by the principal. 

8. A pupil suspended by the prtnctpal under this section may not be suspended more than twice dur-
ing the school year. 'Th.ese may not be consecutive periods of suspension. 

9. At the end of every attendance reporting period of the school year, each prlnclp&l will send to the 
CommUD1ty Superintendent or Supervising Assistant Superintendents: 

The name of each pupil suspended 
Tbe reason for suspension 
Date suspended 
Date of principal's hearing 
Date of pupfl's retllm to class 
Number of school days suspended 

10. The suspended pupil Will remalll on the register of his. scbool and will be marked absent in tbe 
roll book during tbe period of suspension. 

B. Community Superintendent's or Supervtatng Assistant Supe;rintendent's Suspension 

1. When a prlnctpal believes that a student is so disruptive as to prevent the orderly operation of 
classes or other school a-ctivities, presents a clear and present danger of physical injury to other 
students or school personnel, or that he will beueftt from an alternative educational experience. be shall 
refer such casel!l to the community superintendent or supervlstng assistant superlDtelldeDt, giving him a 
brief summary of the student's behavior. 

2. U tbe Community Superintendent/Supervising Assistant. Superintendent decides on the basts of the 
information provided by the principal that suspension procedures are warranted, he shall schedule a 
hearing on notice of not more than five school days by certlfled letter to tbe parents of tbe student and 
should hold such bearing on or before the fifth school day of suspenalon. 1be notlce shall designate the 
date, time and place of the hearing and shall contain a statement setting forth the parent's right to be 
represented by counsel and a statement of the specific behavior of the student. Since the decision to sus- ,_... 
pend is the responslbUlty of the community superintendent/supervising assistant superintendent, he is re- 0') 

qulred to send the letter of suspension. (The following format is suggested only) 
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· Sug!!ted Format: 

Dear 
At tbe request of • Principal of and 1n view of 
charged aerlous misbebavtor. your (daughter/son) bas been suspended from 
school. 1be allegations of misbehavior include tbe following: 

(State specific reasons with clarity and definiteness) 

A guidance conference and suspense bearing has been scheduled for: 

DATE: 
TIME: 
PLACE: 
PHONE: 

It is most Important that you attend this conference and that you bring your (daughter/ 
son) wtth yeo. In accordance with State Education Law, you may tf you wish, have 
counsel accompany you to this conference. You or counsel have tbe right to question 
Witnesses. 

During thls period of suspension, is not to come to school and should be kept 
home wrtng school hours. 

Yours very truly, 

john Doe 
Commun'ity'Supertntendeiit or 
Superilstng Assistant Superintendent 

A copy of the Appeals Procedure must be enclosed with suspension letter to the parents. 

3. On the day that the principal telephones the district office and the community superintendent/ 
supervising assistant superintendent agrees to schedule a suspense hearing for the pupil, the pupil ls to 
remain 1n school until the close of the day. 

It is the responsibiUty of the principal to utiliZe every avaUable means to notlty the parent or person 
tn parental relationship on that dab that the community superintendent/supervising assistant superintend
ent is suspending the pupil on the as!s of Jnformation supplied by the school. 

1"be parent or person in parental relationship may request an extension of time for the date of the 
hearing. 'The time extension may be granted by the community superlntendent/supenistng assistant 
superintendent. If the time extension is gr~ted, the community superintendent/supervising assist.ant 
superintendent shoold notify the parent by telegram and/or certified mail of the new date. time and place 
of the hearing and that the child is to be kept out of school during the suspension. 

4. The hearing shall be conducted in full accordance with the statutory requirements which provide 
that no pupil may be suspended for a period tn excess of five school days unless such pupil and the per
son in parental relation to euch pupil shall have had an opportunity for a fair hearing, upon reasonable 
notice, at which such pupil shall have the right of representation by counsel. with the right to question 
witnesses against I!Rich '(1lptl. 

The important purpose above and beyond meeting the statutory requirements is to provide an 
opportunity for parents, teachers, supervisors, et al., to plan educationally for the benefit of the child. 
The community I!Riperlntendent or supervislng assistant superintendent shall make a written statement of 
hJs findings, together With the determination thereof. Such determination may include among other appro
priate measures the p~pll' s reinstatement. transfer to another school. referral for placement tn a School 
for Socially Maladjusted Children. referral to the Bureau of Child Guidance or other suitable profession
al agency for stUdy and recommendation. 

In certain suspension cases where the recommendation .Is that the pupil be placed in an alternative 
educational institution. pending such placement, it shall be the responstbllity of the Community Super
intendent or supervising assistant superintendent to provide for some other means of instruction, such 
as home instruction. 

Suspension should take place only after a finding that the continued attendance of the pupil at his 
former situation prevents the orderly operation of the classroom or other school activity or preRents a 
clear and present danger of physical injury to students or other school personnel. Bvery effort should 
be made to secure the parent's attendance. If the parent fails to appear the community superintendent 
or the supervising assistant superintendent shall reschedule the hearing, but may suspend a pupil pending 
the rescheduled bearing where he finds that the continued attendance of the pupil at his former education
al situation prevents the orderly operation of the classroom or other school activity or presents a clear 
and present danger of physical injury to students or to other scbool personnel. 

5. 1be suspended pupil will remain on the register of his school and will be marked absent in the 
roll book during the period of suspension. Appropriate notation of the suspension should also be record
ed on the cumulative record. 

(Continued on Reverse Side) 
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6. A suspended pupil who moves to another school district within the City shall be placecl im
mediately upon the register of the school serving the new residence iin<f suspension .shall he continued. 
A II pertinent information will be forwarded to the community 8upcrintendcnt or supervising a~mist·ant 
.'mpt.~rintendent of the new district~ who will make final disposition of the case. 

7. At the end of each attendance reporting perl<Xl, the community t.;upcrintendcnt or supc'I'Visifil.~ 
aRsiHtant superint~ndent will forward to the Superintendent of Schools a report on JXIPll suspensions, in
cluding the following: 

a) A summary of the community superintendent's or supervising assistant superintendent's 
suspensions and descriptive data regarding disposition and ::~tatus as welt as t!nw 
elapsed stnce the date of !'ruspension. 

b) The number of principal suspensions and the duration of each suspension. 

IV. Regulations Governing Appeals 

If, after meeting with the school principal, the pa.rent believes that the suspension w;1s J)nt justified, 
il(' rnay, for the elementary and junior high schools, appeal 1n the first tn~tance to the cornrmwity 
supt•r·intendent and in the second instanct! from the• community superintendent to the community school 
bo:J,·d and then to the Central Board of Education to revkw the suspension decision. 

Appeals affecting high school and special school students should be appealed in the first 1nstun~e to 
the ~upervising assistant suaperintcndcnt and in the second instance to the Ct~ntral Board of Education. 

After a decision on an appeal is reached, the parent shall be informed of the decision in writing and 
the reasons therefor. In any case, where the supervising assistant superintendent, the community 
superintendent, tbe community school board or the Central Board of Education find thatthc actfon of the 
student did not justify his suspension from classes. the student shall be exonerated and any record of 
disciplinary proceedings against him shall be expunged from his record. 

Very truly yours. 

IRVING ANKER 
Superintendent of Schools (Acting) 

fJ 

...... 
00 
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BY-LAws OF THE BoARD oF EDUCATION oF THE CITY OF NEw 
YORK, SECTION 90, SuBDIVISION 42-SusPENSIONS 

42. The following procedures shall exclusively set forth 
the emergency suspension powers of a school principal pur
suant to paragraphs (b) and (d) of subdivision 6 of sec
tion 3214 of the Education Law. 

1. The school principal shall have emergency power to 
suspend a student from participation in regular school ac
tivity when he determines that the overt behavior of that 
student prevents the orderly operation of the class or 
other school activities or presents a clear and present dan
ger of physical injury to school personnel or students. 
Such suspension shall be reviewed daily by the principal 
and shall last only so long as the conditions continue to 
prevail, but in no case shall exceed five days. No student 
shall be placed under emergency suspension pursuant to 
this section twice consecutively or more than twice in one 
school year. 

2. The student's parents and the supervising assistant 
superintendent shall be immediately advised of any emer
gency suspensions by telephone or telegram and the rea
sons therefor. The parents shall also be informed by certi
fied mail, posted on the day of suspension, that their child 
has been suspended, the reasons for the suspension and 
that their presence is requested at school for a conference, 
at which time the parent will be permitted the opportunity 
to discuss the findings leading to the student's removal 
from class, questioning the complaints and presenting ad
ditional information. At the conference the parent and the 
principal may each have the assistance of up to two other 
people unless both parties agree to additional persons. 
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Plans shall be made to provide the maximum educational 
experience for the student. A copy of the certified letter to 
the parent shall be forwarded also to the supervising as
sistant superintendent. When suspended from the class
room, the student shall remain under the supervision of the 
principal until the end of the school day or until such time 
as the parent comes to claim his child. 

3. If, after meeting with the school principal, the parent 
believes that the suspension was not justified, he may first 
appeal to the supervisiing assistant superintendent and 
then to the community school board or to the Central Board 
of Education to review the suspension decision. The par
ent shall have the right to present evidence through either 
oral or written procedures. 

4. After a decision on an appeal is reached, the parent 
shall be informed of the decision in writing and the reasons 
therefor. In any case where the supervising assistant 
superintendent, a community school board or the Central 
Board of Education finds that the action of the student 
did not justify his suspension from classes, the student 
shall be exonerated and any record of disciplinary proceed
ings against him shall be expunged from his record. 
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