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OPINION BELOW

The Per Curiam Opinion of the United States
District Court for the District of Columbia, dated
December 31, 1974, is not yet reported. A true and
correct copy thereof is set forth in the Appendix
(App. 643).

JURISDICTION

The action below was brought pursuant to the pro-
visions of 28 U.S.C. §§ 1331, 1337, 1346, 2201 and
2202, as well as the Fifth, Tenth and Eleventh Amend-
ments to the Constitution of the United States (App.
6).

A three-judge district court was convened pursuant
to 28 U.S.C. § 2282. Appellant State of California
filed a Notice of Appeal from the adverse Judgment
of the court on January 8, 1975 (App. 4).

Jurisdiction of this Court was invoked by appellant
State of California in its Jurisdictional Statement
pursuant to the provisions of 28 U.S.C. §§ 1253 and
2101(b), providing for direct appeal to the United
States Supreme Court from an order of a district
court of three judges denying interlocutory or per-
manent injunctive relief in a civil action or proceeding
properly brought under an Act of Congress regulating
commerce (28 U.S.C. § 1337).

On January 27, 1975, this Court noted probable
jurisdiction and consolidated this appeal (No. 74-879)
with that of the National League of Cities (No.
74-878).
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QUESTIONS PRESENTED

1. Carefully balancing the respective interests of
the federal and state governments, shall blanket cov-
erage of the Fair Labor Standards Act to all state
employees find support under the Commerce Clause
so as to permit the regulation of indispensible and
unique sovereign functions of State government
which, unlike those activities presented in Maryland
v. Wirtz, are not in competition with private indus-
try and have no other rational connection with com-
merce ¢

2. Notwithstanding section 16 (29 U.S.C. § 216(b))
of the Fair Labor Standards Act, as amended in 1974,
shall the sovereign states retain their Article ITII and
Eleventh Amendment immunity from suit by their
employees in a federal forum¢?

STATUTES INVOLVED

The pertinent sections of the Fair Labor Standards
Act Amendments of 1974 (Pub. L. 93-259; 88 Stat.
55)* are set forth in full as ‘‘Exhibit A’’ hereto. The
subject of this appeal is whether said statutes are con-
stitutional as applied to State and local governments
under the Commerce Clause (Art. I, § 8, cl. 3), and
the Fifth, Tenth, and Eleventh Amendments to the
United States Constitution.

1 The sections referred to above amend or repeal various sections of
the Fair Labor Standards Act of 1938 (29 U.S.C. §§201-219).
The principal amendments in issue are those which are part of
Section 6 of the Fair Labor Standards Act Amendments of
1974 (Pub. L. 93-259) entitled ‘ ‘Federal and State Employees’’.
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STATEMENT OF THE CASE

By a Complaint for Declaratory Judgment, together
with an Application for Preliminary Injunction, ap-
pellant National League of Cities, et al. filed this
action in the United States District for the Distriet
of Columbia seeking injunctive and declaratory relief
against various provisions (see ‘‘Exhibit A’ hereto)
of the Fair Labor Standards Act Amendments of
1974 which, for the first time in the 36-year history
of the Fair Labor Standards Act of 1938, sought to
impose federal requirements on the wages, hours, and
working conditions of all Federal, State, and local
government employees (App. 6). A three-judge Dis-
trict Court was duly convened (28 U.S.C. § 2282)
(App. 1) and the matter of the preliminary in-
junction was set for December 30, 1974 (App. 1).

By an Order dated December 26, 1974, the Court
granted the Motion of Appellant State of California
to intervene as a party plaintiff and to fully partici-
pate in the Application for Preliminary Injunction
set for December 30, 1974 (App. 2). The Complaint
in Intervention of appellant State of California was
also filed and served on that date (App. 43); the
State’s Application for Preliminary Injunction was
filed on December 27, 1974 (App. 3).

Defendant Secretary of Labor, Peter J. Brennan,
filed on December 27, 1974, a Motion to Dismiss the
Complaint, and an Opposition to the Application for
Preliminary Injunction (App. 3). The Motion to
Dismiss was also set to be heard contemporaneously
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with plaintiffs’ Application for Preliminary Injunec-
tion (App. 3).

On December 30, 1974, the Applications of plaintiffs
and plaintiffs-intervenors for a Preliminary Injunc-
tion, as well as defendant’s Motion to Dismiss, came
on regularly for hearing before United States Circuit
Judge Harold Leventhal and United States District
Judges Oliver Gasch and Barrington Parker. At that
time, seventeen additional states were permitted to
intervene as plaintiffs with the stipulation that, ex-
cept as to plaintiff State of California, service of all
pleadings on said intervening states would be effective
by service on counsel for plaintiff National League of
Cities, Mr. Charles Rhyne. Several depositions and
affidavits were received into evidence (App. 86, 246,
311, 588, 591, 621, 625, 639) and the matter was ar-
gued and submitted for decision.

On December 31, 1974, the three-judge District
Court below, in a Per Curiam Opinion, denied the
Applications for Preliminary Injunction and dis-
missed the Complaint, as amended,? and the Complaint
in Intervention.

Appellants National League of Cities, et al. (and
the intervening States) filed their Notice of Appeal

2The lower court’s Opinion (App. 643) is also addressed to an
Amendment to paragraph 39 of the Complaint of plaintiff
National League of Cities, which alleges a violation of the
Fifth Amendment, United States Constitution, for the failure
of appellee Department of Labor to give proper notice of its
police and firefichter regulations (29 C.F.R. § 553, et seq.)
prior to their effective date. The formal regulations pertaining
to fire and police personnel were not published in the Federal
Register until December 20, 1974, a mere eleven days before
their date of implementation, January 1, 1975. A copy of said
regulations is appended hereto as ‘‘ Exhibit B’
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on December 31, 1974. The Notice of Appeal of ap-
pellant State of California was filed on January 8,
1975 (App. 4).

SUMMARY OF ARGUMENT

The Fair Labor Standards Act Amendments of
1974, which seek to regulate the wages, salaries, and
hours of virtually all employees of State govern-
ment, is a patent denigration of the sovereign and
reserved rights of the States to deal with their re-
spective personnel and to conduct their manifest
governmental activities. The Amendments touch the
very heart of State sovereignty, nullifying numerous
State statutes which regulate the wages and hours
of State employees performing indispensable sover-
eign functions. On its face, the statute can be jus-
tified only if the Court accepts the bald premise that
everyone but supervisory or executive personnel of
a State are engaged in interstate commerce.

The 1974 Amendments are therefore inherently
“suspect”’, requiring judicial review in a manner
which transcends the usual inquiry of whether a
“rational basis’’ exists for the statute. The govern-
ment is required to bear the burden of establishing
not only that the Amendments are supported by a
compelling national interest, but that the application
of the Act will not unduly interfere with the State’s
performance of its crucial public functions.

The 1974 Amendments are predicated in their en-
tirety on this Court’s decision in Maryland v. Wirtz,
392 U.S. 183 (1968). Neither Congress nor the Court
will find solace or support in Wirtz for the revolu-
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tionary policies wrought by the ommibus blanket
Amendments of 1974.

The Court must prevent Congress from extrap-
olating Wirtz to unjustifiable extremes. Wirtz itself
recognizes that Congress may not use a relatively
trivial impact on commerce as an excuse for the
broad inclusion of all State activities as an ‘““enter-
prise”’. Moreover, even assuming Congress could con-
stitutionally define those sovereign funections said to
affect commerce, the Act is conspicuously silent as
to those specific State activities involving wages,
salaries, or hours deemed to affect commerce. The
statute fails under recent decisions of this Court
which lament the lack of specificity in similar acts,
leaving for judicial resolution an unlimited universe
of nebulous connections with commerce.

As conceded by the lower court, virtually all of
the economic activities of a State are ‘“not in serious
competition with private industry.’’ The single factual
predicate advanced by the lower court was the sub-
stantial purchase of goods and equipment in inter-
state commerce by State and local governments. How-
ever, such governments merely utilize their goods
in the performance of essential public services, not
for profit, and are therefore ‘‘ultimate consumers’”
traditionally exempt from coverage under the Act.

Section 16(b) (29 U.S.C. § 216(b)) of the Act, which
was amended in order to subject the States to juris-
diction in the federal courts in actions by aggrieved
employees, remains constitutionally infirm under both
Article IIT and the Eleventh Amendment.
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ARGUMENT

I. STRICTLY SCRUTINIZED, APPLICATION OF THE
FAIR LABOR STANDARDS ACT TO ALL STATE
EMPLOYEES IS NOT SUPPORTED BY A COMPEL-
LING NATIONAL INTEREST. MOREOVER, WHEN THE
RESPECTIVE INTERESTS OF THE FEDERAL AND
STATE GOVERNMENTS ARE CAREFULLY BALANCED,
THE ACT CANNOT BE APPLIED TO THE STATES
UNDER THE COMMERCE CLAUSE SO AS TO REGU-
LATE UNIQUE AND CRUCIAL FUNCTIONS OF
STATE GOVERNMENT WHICH ARE NOT IN COMPE-
TITION WITH, AND HAVE NO OTHER RATIONAL
RELATIONSHIP TO, INTERSTATE COMMERCE.

A. By the 1974 Amendments to the Fair Labor Stand-
ards Act, Congress Has Touched the Very Heart of
State Sovereignty. The Impact Is Enormous. The
State Budget Must Be Restructured and Numerous
State Statutes, Which Regulate the Wages, Hours,
and Working Conditions of Employees Performing
Indispensable Public Services Will Be Nullified.

1. Background. Since 1966, employees of State and
Iocal schools, colleges, hospitals, and other health care
institutions have been subject to the wage-hour pro-
visions of the provisions of the Fair Labor Standards
Act of 1938 (52 Stats. 1060; 29 U.S.C. § 201 et seq.),
as amended. In Maryland v. Wirtz, 392 U.S. 183
(1968), this Court held that such legislation could be
supported as a scheme necessary to protect commerce
and to promote labor peace; that labor conditions in
schools and hospitals can affect commerce; and that
Congress interfered with State functions only to the
extent that it subjected the States to the same wage
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and overtime limitations as private employers who
were engaged in the same economic activities.

On April 8, 1974, the President signed Amendments
to the Act (Pub. L. 93-913; 88 Stats. 55), effective
May 1, 1974, extending the minimum wage and over-
time provisions of the Act to all Federal, State, and
local government employees, except as to those em-
ployees who serve in ‘‘executive, administrative, or
professional’’ capacities.® Fire protection and law en-
forcement personnel (including correctional person-
nel) were provided an exemption under section
13(b) (20) of the Act (29 U.S.C. § 213(b) (20)) until
January 1, 1975, at which time such personnel were
required to be paird premium overtime for tours of
duty in excess of 240 hours in a work period of 28
days (60 hours for 7 days, or in a ratio of 240/28 for
work periods between 7 and 28 days). By the new
Amendments, in January of the following two years
(1976 and 1977), premium compensation will have to
be paid for work performed in excess of 232 and 216
hours, respectively, including ratios for premium pay
for work performed beyond a 7-day work period. The
new Amendments do not require weekly or semi-
monthly payments ; however, minimum wage and over-
time will be computed on the basis of hours worked
each workweek.* Compensatory time off (‘‘C.T.0.””)

3 Other provisions of the Act’s Amendments require equal pay for
employees of either sex performing substantially the same job;
prohibit discrimination in employment to persons between 40
and 65 years of age; and prohibit child labor under certain
ages for certain activities.

4 A ““workweek’’ is a regular recurring period of 168 hours in the
form of seven consecutive 24-hour periods. ‘‘Hours worked’’
ineludes all time an employee is required to be on duty or on
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taken in a later pay period does not meet the Aect’s
new overtime provisions.

Section 16(b) (29 U.S.C. § 216(b)) of the Act was
also amended so as to allow employees covered by the
Act to bring an individual and/or class action in the
Federal courts against his State or local employer for
injunctive relief, including damages, fees, and costs
of suit.

2. Effect of the Subject Amendments on the State
of California. The Fair Labor Standards Act Amend-
ments of 1974 will severely limit, if not altogether
eliminate, the ability of the State of California to
recognize the overtime hours of its employees in forms
other than cash compensation. Numerous California
statutes will be superseded and nullified by the fed-
eral amendments. For example, California Govern-
ment Code sections 18021.5 and 18023 ® allow the Cali-

the employer’s premises, at a prescribed workplace, and all
times during which the employee is suffered or permitted to
work, 29 U.S.C. § 207.
5 California Government Code section 18021.5 provides as follows:
“‘The State Personnel Board shall provide the extent to
which, and establish the method by which, ordered overtime
or overtime in times of critical emergency is compensated.
The board may provide for cash compensation at a rate not
not to exceed 14 times the regular rate of pay, and the rate
may vary within a class depending upon the conditions of
work, or the board may provide for compensating time off
at a rate not to exceed 1% hours of time off for each hour of
overtime worked. The provisions made under this section
shall be based on the practices of private industry and other
public employment, the needs of state service, and internal
relationships.”’
Section 18023 provides:
““The granting of compensating time off in lieu of cash
compensation is not prohibited where compensating time




fornia State Personnel Board to provide for either
case compensation or C.T.O. at 1} times the regular
rate of pay or hours worked ;C.T.O. may be taken up
to a period of 12 momnths following the overtime
worked. Under the federal amendments, C.T.O. must
be taken in a 28-day work period or such personnel
must be patd premium overtime.

The Federal statute, in one stroke, works to the dis-
advantage of employer and employee. The effect of
the Act on State’s fire suppression program is instrue-
tive. The extended statewide fire season (of 5 to 8
months’ duration) frequently requires a ‘‘campaign’
fire suppression program to be waged in California’s
vast mountainous regions. Members of the fire sup-
pression classes in State service receive an additional
159, ‘‘fire mission pay”’ and, by Government Code
section 18021.7,° may work 84 hours per week (or 364
hours per calendar month during a declared ‘‘fire
mission’’ period) before overtime rules apply. The
Department of Conservation, Division of Forestry,
permits the taking of cash compensation for up to 40
hours earned overtime per year; all remaining earned

off can be granted within twelve calendar months following
the month in which the overtime was worked and without
impairing the services rendered by the employing state
agency.’’

¢ California Government Code section 18021.7 provides:

‘It is the policy of the state that the normal workweek
of permanent employees in fire suppression classes of the
Division of Forestry shall not exceed 84 hours a week. Work
in excess of the designated normal workweek may be com-
pensated for in cash or compensating time off in accordance
with the regulations of the State Personnel Board.”’
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C.T.0. may be taken in the inactive winter months.
Many employees utilizing C.T.0O. work secondary jobs
during these months. If the workweeks during the fire
season workweeks are changed to accommodate the
Act (as, for example, by assigning firefighting em-
ployees to four 12-hour shifts over a four-day period
g0 as to effectuate a 48-hour workweek), the commut-
ing distance to various remote ranger stations in the
State would in many instances be too costly and time-
consuming to the employee. The current work assign-
ments ? are satisfactory to California firefighters who
desire longer periods with their families at home.®
Yet, by the federal amendments, such employees are
now restricted to 60 hours per workweek (or 240 hours
per 28-day work period) and are precluded from
utilizing all C.T.O. which is not taken during a 28-
day work period. The wishes of the employer and the
employee are lost to the irrational whim of Congress.

7 During the non-fire season, California firefighters work a 40-hour
week, Monday through Friday, 8 hours per day. During the
fire season, 84 hours are worked per week during a 2-week
period as follows: four 24-hour days on, three 24-hour days off,
followed by three 24-hour days on and four 24-hour days off.
A work assignment of 8 hours per day for 5 consecutive days,
which is purportedly the annual experience on the east coast,
simply has no application to the untamed wildlands and for-
ests of California during the fire season,

8 By a Resolution adopted during the Annual Convention of the
California Division of Forestry Employees’ Association, dur-
ing December 6-8, 1974, in Eureka, California, said Associa-
tion in disapproving of the FLLSA Amendments stated that “‘a
significant reduction in hours worked could result in a severe
curtailment of fire protection services to the public and an
undesirable split shift for employees; .. ."".
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These and other effects of the federal amendments
were referred to by the lower court as follows (App.
650) :

“(alifornia, for example, has a mutual aid pro-
gram, through which counties cooperate to provide
aid in time of floods and other disasters. The mu-
nicipalities and counties participate gratuitously,
without reimbursement. Counsel for California
fear that the overtime pay provisions of the
Amendments will prove so burdensome that coun-
ties will be unwilling to continue to cooperate in
this venture.

‘““Also, compensatory time-off arrangements
which allow for heavy working seasons during the
summer, for forest fire fighters, or during the
winter, for snow removal personnel, may be pro-
hibited by the provisions requiring overtime pay-
ment. California, for example, represents that its
forestry service employees are under special ar-
rangements for the 5-8 month forest fire campaign
program, which are dependent as a practical
matter on a compensatory time off arrangement
during the winter months. Salt Lake City fears it
may not be able to continue its practice of working
its snow removal employees some 7,000 hours in
excess of 40 hours per week during the winter with
an equal amount of time off during the summer,
despite the apparent acceptability of this arrange-
ment to both employer and employees.”

The State of California, by its verified Complaint
in Intervention below, alleged an estimated 8 fo 16
million dollars by reason of the extension of the Act
to State government, as well as an additional esti-
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mated 6 million dollar loss in the ‘‘Mutual Aid’’ fire
program, 750,000 dollars in California Highway
Patrol Academy training, and an inestimable amount
in meeting the record-keeping requirements of the
Federal Act.’

Following promulgation of the Department of La-
bor’s regulations pertaining to fire and police person-
nel on December 20, 1974 (See ‘‘Exhibit B’’ hereto),
the California Department of Conservation, Division
of Forestry, made an in-depth study of the fiscal im-
pact of the Act on the State fire suppression program
and concluded that the effect on that Department
alone will exceed 23 mellion dollars.® Appellant pro-
ceeds to a brief, general summary of such costs, fol-
lowed by more specific examples of the Act’s untoward
consequences on the California Civil Service system
within the Division of Forestry.

9 The National League of Cities has estimated the cost to States
and Cities nationally to be approximately 200 million dollars.
The Government in its Motion to Dismiss and Opposition to the
Application for Preliminary Injunction alleged that the actual
fiscal impact of the Federal Amendments on the Nation was but
27 million dollars. The Government’s figure is ludicrous, ir-
respective of the dollar accuracy of plaintiff’s estimate. In any
event, the constitutional question presented here—the un-
precedented federal regulation of all State and local govern-
ment employees— is of such gravity as to render such a statis-
tical confrontation by the parties immaterial.

10 Excluding the Department of Conservation, the allegations of
the Complaint in Intervention (assumed to be true for pur-
poses of the Government’s Motion to Dismiss. Scheuer v.
Rhodes, 416 U.S. 232, 236 (1974)) set forth an impact of ap-
proximately 10,918,255 dollars to other State programs. (See
App. 74). Augmented by the estimate of the Department of
Conservation (23,636,500 dollars) discussed above, the cost to
zlllll(}f California, State government programs is 34,554,755

ollars.
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a. Costs to the California Department of Conservation in
Each Type of Fire Suppression Program Affected.

(1) CONTRACT COUNTIES

California Public Resources Code, Section 4129,
provides that any county may elect by ordinance to
assume the responsibility for the prevention and sup-
pression of all fires on all land within the county, in-
cluding an area of State responsibility. Further, Public
Resources Code Section 4142 authorizes the California
State Forester, with the approval of the Director of
General Services, to enter into cooperative agreements
for the purpose of preventing and suppressing fires in
any lands within any county, city or district which
makes an appropriation for such purpose. Under the
provisions of these statutes, the State Forester has
contracted with five counties: Kern, Los Angeles,
Marin, Santa Barbara and Ventura.

The State Forester is authorized to allocate those
funds which the Division would normally have spent
in these counties for wildland fire protection to the
county directly. The dollar impact on this program
by virtue of the Fair Labor Standards Act Amend-
ments of 1974 I8 oo $1,680,000

(2) U.S. FOREST SERVICE CONTRACT PROTECTION

The U.S. Forest Service maintains a substantial
organization for the protection from fire of wildland
resources located in 18 national forests in California.
Intermingled with the Federal land is State and pri-
vately owned land that has been classified as state re-
spongsibility area. Under the authority of Section 4141
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of the California Public Resources Code the protec-
tion of this state responsibility area is contracted by
the State (through the Division of Forestry) to the
Forest Service to avoid duplication of forces. The
contract provides support for salaries and wages and
operating expenses for men and equipment at the level
which the Division of Forestry provides to comparable
areas within its own protection area. The fiscal impact
of the Fair Labor Standards Act on this program
= £750,000

(3) CALIFORNIA DIVISION OF FORESTRY DIRECT PROTECTION

The Division of Forestry directly protects more
than 23 million acres of State responsibility area
throughout California. In addition to protecting State
responsibility area, the Division of Forestry provides
wildland fire protection to intermingled federally
owned lands throughout California. In total, the Di-
vigion directly protects about 28 million acres. To ful-
fill its responsibility, the Division maintains one of
the largest fire protection organizations in the nation.
The fiscal impact of the Fair Labor Standards Act
is:

Permanent personnel _____ $8,350,000
Seasonal Fire Fighters-—__ 3,970,000
Training Programs ______ 602,400
Total - e $12,922,400

(4) LOCAL GOVERNMENT FIRE PROTECTION PROGRAM
The Division of Forestry provides structural fire
protection on a contractual basis to several forms of
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local government. The protection provided through
these contracts is of local responsibility and is au-
thorized under Section 4142 of the California Public
Resources Code. The levels of protection provided, as
well as the periods during which the forces are con-
tracted, differ considerably according to local desires.
The cost for this program is bornme by those local
governments involved. While these local costs do not
affect the State’s protection budget, they are part
of the total fire protection system operated by the Di-
vision and give insight into the full impacts of the
Fair Labor Standards Act.

The esttmated cost increase to local government con-
tracting with the Division of Forestry for structural
fire protection is . _________ $8,284,100

The grand total of the dollar impact on all Division
of Forestry protection programs, including local gov-
ernment, is therefore . ___________ $23,636,500

b. Adverse Effects on Civil Service Within the California

Division of Forestry Since May 1974.

Currently 4,766 employees of the California Depart-
ment of Conservation, Division of Forestry, are sub-
ject to the provisions of the Fair Labor Standards Act
under the 1974 Amendments. Since the implementa-
tion of the Act to these employees in May 1974, mil-
lions of dollars have been spent for administering the
identical public services provided prior to the Amend-

1 These figures are, by necessity, estimates based on the assumptions
of maintaining the same level of protection and converting to
a 60-hour workweek.
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ments. Various personnel practices within the Depart-
ment have also been adversely affected. These effects
may be summarized as follows:

(1) ADDITIONAL (AND UNNECESSARY) SEASONAL
FIREFIGHTERS.

By using the Department of Labor’s method for
caleulating hourly rates, the Department of Conser-
vation has determined that seasonal firefighters were
being paid at $1.01 per hour. Their duty week was
immediately reduced by one-half to 60 hours, which
effectively raised their hourly rate of pay to $2.02.
Since the duty week was reduced by 50 percent, it
mandated that nearly twice the previous number of
firefighters be hired. Hiring the additional seasonal
firefighters and adding support personnel cost the De-
partment approximately 5.4 million dollars.

(2) CALIFORNIA ECOLOGY CORPS—REDUCTION IN
MANPOWER AND FACILITIES.

The Department of Conservation noted the same
Federal minimum wage violation for Forestry’s Eeol-
ogy Corps personnel.’” Their hourly rate was 75 cents;
however, room and board, insurance and uniforms
were supplied as part of their compensation. To com-
ply with the Department of Labor procedures, Ecol-
ogy Corps employees’ hourly rate was raised to $1.90
($2.00 January 1, 1975) and they were charged for
meals and housing. This method had a cost impact of
approximately one million dollars per year.

12 The California Ecology Corps is a State effort to provide work
for the unemployed, many of whom are veterans.
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As a result of the Fair Labor Standards Act, the
Division will reduce the number of its Ecology Corps
Centers from 8 to 5 and will reduce the manpower
complement at one other center from 80 to 60 corps-
men. This will result in 200 less jobs.

(3) LOSS OF ADDITIONAL “FIRE MISSION” PAY.

In early June 1974, the Department of Conservation
determined that the following forestry classes ap-
peared not to meet the fire protection exemption in
the Fair Labor Standards Act: Forestry Cook I & IT,
Oivil Engineering Technician II, Equipment Mainte-
nance Supervisor, Materials & Stores Supervisor I,
Heavy Equipment Mechanic, and Fire Lookout (sea-
sonal). Therefore, these classes were returned to their
non-fire mission assignment duty weeks and rate of
pay, with the exception of Liookouts, who remained on
fire pay. There does not appear to be any appreciable
cost increase from this action; however, a substantial
number of employees in these classes lost between 5
percent and 15 percent pay for ‘‘fire season’ work.

(4) SALARY COMPACTION BETWEEN EXEMPT AND COVERED
CLASSES UNDER A “PLANNED OVERTIME” PROGRAM.

Fair Labor Standards Act will cause compaction
problems between the State Forest Ranger I and II
classes (exempt from the Federal Act), and those of
the Fire Captain and Fire Crew Supervisor (covered
by the Act). To minimize the cost of implementing the
Fair Labor Standards Act provisions, the Depart-
ment of Finance has instructed the Department of
Conservation to use ‘‘planned overtime’ during the
1975 fire season. However, this alternative creates a



severe compaction problem between the Fire Captain,
Fire Crew Supervisor fire suppression classes and
State Forest Ranger I and II supervisor classes.

The following two tables clearly illustrate this
problem:

Pre-FLSA FLSA
Fire Captain ____________ $1079-$1311 $1233—-$1498 18
Fire Crew Supervisor ____ $1190-$1445 $1360-$1650 18
State Forest Ranger T ____ $1319-$1595 $1319-$1595

State Forest Ranger IT ___ $1445-$1758 $1445-$1758

The first (‘‘Pre-FLSA’) column depicts the cur-
rent salary relation between the four listed eclasses.
Column two (‘“‘FLSA’’) depicts the actual guaranteed
monthly salary by using planned overtime under the
Fair Labor Standards Act. Fire Captains and Fire
Crew Supervisors will be on planned overtime and
State Forest Ranger I and I1’s, exempt from the Fair
Labor Standards Aect, will continue on their present
workweek and salary. Note that the Pre-FLSA sala-
ries do not progress as they do in the column repre-
senting the FLSA salary profile. A Fire Captain at
maximum ($1498) would be compensated at a higher
rate than a State Forest Ranger I at first ($1319) or
second step ($1385) in the range. A Fire Crew Super-
visor, at a starting salary of $1360 would have a
higher salary in all steps than would a Ranger I, and
would be compensated higher than a first step ($1445)
Ranger II. It will be very difficult for the Ranger
class to accept this arrangement for an extended pe-
riod of time. Accordingly, acceptable salary progres-
sions can be maintained only during non-fire mission

assignment.

13 All salaries rounded to nearest dollar.



B. Judicial Review of the 1974 Amendments Transcends
the Usual Inquiry of Whether a Rational Basis Exists
for the Act. Rather, Because the Statute is Facially
Suspect, the Government Bears the Burden of Estab-
lishing That the Federal Regulation of Virtually All
State Salaries Is Supported by a Compelling National
Interest and, if So Supported, That Such Regulation
Will Not Unduly Interfere With the State’s Perform-
ance of Its Sovereign Functions.

The preceding argument manifestly demonstrates
the depth to which Congress has intruded into the
very halls of the legislatures of the sovereign States,
regulating the mode and method of compensation of
their employees which, since 1880, have heretofore
been reserved powers of the States. Newton v. Com-
missioners, 100 U.S. 548, 559 (1880). Even as early as
1900 this Court held that it is essential to the inde-
pendence of the States that such powers be exclusive
and free from external interference, except as plainly
provided to the contrary by the United States Consti-
tution. Taylor v. Beckham, 178 TU.S. 548, 570-571
(1900). More recently, this court has found that a
State has a valid interest in preserving the fiscal
integrity of its programs, and may legitimately limit
its expenditures, whether for public assistance, public

education, or any other purpose. Shapiro v. Thompson,
394 U.S. 618, 633 (1969). In the same fashion, what

a State pays its employees has, to this point, been an
indispensable sovereign function of State government,

upon which the integrity of all its various programs
depends.



Application of the Fair Labor Standards Aect of
1938 under the 1974 Amendments to all State and loeal
employees constitutes and unprecedented interference
by Congress with the rights and prerogatives of State
and local government over the manner in which the
wages, hours, compensable time, and other personnel
matters are established and administered. The net
effect is to confer upon Congress and Federal admin-
istrative agencies outright control of local employees
who occupy purely governmental positions—created
by local government, paid with funds raised by local
government, and performing indispensable services
entirely intrastate in character. On its face, the Act
constitutes an unwarranted invasion by the Federal
Government into sovereign governmental activities
which are unique to the States and essential to their
preservation as a viable part of our Federal system of
government. See, e.g., fn. 25, infra, p. 47. Such action
cannot be justified by congressional power to regulate
commerce, and is facially suspect in view of the Tenth
Amendment to the United States Constitution, which
provides as follows:

“The powers not delegated to the United States
by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or
to the people.”

This case, not unlike Fry v. United States, No.
73-822** (submitted for decision November 1974),

14 The State of California has filed a Brief as Amicus Curiae in
Support of Petitioners in that case.
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presents for this Court the erucial question of whether
Congress, given what it deems to be sound action for
the national economy, may intrude into the substantial
internal budgetary activities™ of a State in the in-
terest of promoting commerce. In Fry, the issue is
whether the Economic Stabilization Act of 1970, con-
trolling the ceiling of State wages and salaries, is
constitutional under the Commerce Clause. Here, the
other extreme must be resolved—viz., whether the
TFair Labor Standards Act, controlling the minimum
amount of wages and salaries to be paid to State
employees may seek and find the same constitutional
support.

Appellant State of California respectfully submits
that because this case (as well as Fry) entails a patent
federal attempt to regulate all sovereign activity,
without the benefit of even a superficial attempt by
Congress to isolate that State activity deemed to
“affect’”’ commerce, that this Court should invoke a
test of strict scrutiny of the statute, akin to that which
is used to measure the constitutionality of Federal
statutes which involve ‘‘suspect classifications’ or
which touch on ‘‘fundamental interests.”” See and
compare Shapiro v. Thompson, supra, 384 U.8. 618,
1_5——5&9—0alifornia Department of Finance has estimated that for

the ensuing Fiscal Year 1975-1976, the cost for the personal
services (including salaries and wages) of state employees is
76 percent of the total State operations budget. The salaries of
Federal employees make up at least 25 percent of Federal
budget outlays. See Recent Federal Persomnel Cost Trends
(Tax Foundation Ine., Government Finance Brief No. 24;
December 1973 [1974]), page 20. Of course, these figures must

be tempered by the fact that ‘‘executive, administrative, or

professional’’ personnel are exempt from coverage under the
Act,
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638 (1969) ; Skinner v. Oklahoma, 316 U.S. 535, 541
(1942) ; Sherbert v. Verner, 374 U.S. 398, 406 (1963).
Normally, the Secretary of Labor has the burden of
proof on the issue of whether the activities in question
find coverage under the Act. See Anderson v. Mt.
Clemens Pottery Company, 328 U.S. 680, 686-687
(1946). Because the Fair Labor Standards Aect
Amendments of 1974 are so facially suspect, appel-
lant State of California respectfully submits that the
Government should be required to bear the burden of
establishing that the federal regulation of virtually all
State salaries is supported by a compelling national
interest and, if so supported, that such regulation
will not unduly interfere with the State’s perform-
ance of its sovereign functions.

The unprecedented Federal intrusion at hand goes
to the entire operation of the State governments, and
thereby offends not only the Tenth Amendment, but
the entire concept of federalism which was a predicate
for the establishment of the Constitution. The very
structure of that supreme document assumes that
States operate as governmental entities sovereign in
‘their sphere. Thus, in Knapp v. Schweitzer, 357 U.S.
371, 376 (1958), the Court stated :

““The essence of a constitutionally formulated
federalism is the division of political and legal
powers between two systems of government consti-
tuting a single Nation. The crucial difference be-
tween federalisms is in a wide sweep of powers
conferred upon the central government with a
reservation of specific powers to the constituent
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units as against a particularization of powers
granted to the federal government with the vast
range of governmental powers left to the constitu-
ent units.”’

This is the reasoning given for numerous decisions on
intergovernmental immunities. See, e.g., Collector v.
Day, 78 U.S. (11 Wall.) 113 (1870); cf. New York
v. United States, 326 U.S. 572 (1946). See Black,
“Structure and Relationship in Constitutional Law?”’
7 (1969). Constitutional demands protecting the fed-
eral system emanate not only from the Tenth Amend-
ment, but from the relationships created by the entire
Constitution. For example, equality of states in the
Senate is the only provision of the Constitution which
may not be amended (U.S. Const., Art. I, §§ 2, 3, and
4) ; the State legislatures are given specific functions in
the Constitution with respect to electors for president
and vice-president (U.S. Const., Art. IT, §§ 2 and 3);
and the Eleventh Amendment prohibits suits in Fed-
eral forums against a State by its own or other citi-
zens, California submits that the rights of a sovereign
State, recognized throughout the Constitution like
those of the citizens of the United States should, as
here, be protected under the Fifth Amendment from
the arbitrary abuse of the Commerce Power by Con-
gress. Umited States v. Carolene Products Company,
304 U.S. 144, 147-148 (1938).

The power of Congress to tax (Art. I, § 8) has
been discussed in the context of requiring that the
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exercise of such power not ‘‘interfere unduly with
the State’s performance of its sovereign functions of
government.”” New York v. Umted States, 326 U.S.
572, 586-587 (1946) (Stone, C. J., concurring);
McCulloch v. Maryland, 4 Wheat. 316, 431 (1819)
(“‘The power to tax involves the power to destroy.””) .’
Stated another way, the distinction to be drawn is be-
tween ‘‘the State as government and the State as
trader.”” New York v. Uwmited States, supra, at 579.
The Federal taxing power may not be used to regu-
late matters of State concern where the commerce
power is inapplicable. See U.S. v. Constantine, 296
U.S. 287 (1935). The converse should also be true:
The Commerce power should not be used to regulate
matters of State concern where the taxing power is
inapplicable.”

Each time Congress is allowed to interfere with sov-
ereign State functions by the device of the Commerce
Clause it has advanced one step towards the destruc-
tion of the States as an effective political entity.

16 Justice Holmes, dissenting in Panhandle Oil Co. v. Mississipps,
277 U.S. 218, 223 (1928) felt that such power would not be
abused ‘‘. . . while [the United States Supreme Court] sits.”’

17In New York v. United States, supra, 326 U.S. 572, 582 (1946),
the Court stated:

““‘Surely the power of Congress to lay taxes has impliedly
no less a reach than the power of Congress to regulate
commerce. There are, of course, State activities and State-
owned property that partake of uniqueness from the point
of view of intergovernmental relations. These inherently con-
stitute a class by themselves. Only a State can own a State-
house; only a State can get income by taxing. These could
not be included for purposes of federal taxation in any ab-
stract category of taxpayers without taxing the State as a
State.”’
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Therefore, the need for the preservation of a Federal
form of government requires that judicial limitations
be placed on this congressional power. This Court has
found such limitations on the taxing power to be im-
plied in the Constitution. The same limitations have
not been explicitly placed on the Commerce Clause
because, to this point, it had been assumed that the
application of the commerce power would not be as
great as that of the power to tax. In view of the Fair
Labor Standards Act Amendments of 1974, that as-
sumption can no longer be relied upon.

The specter of Federal regulation of the wages and
hours of the employees of the sovereign State govern-
ments not only offends the Tenth Amendment, but is a
patent threat to the life and integrity of our Federal
system of government and a proposition which the
framers of the Constitution would abhor. Such an in-
terpretation of the Commerce Clause would be beyond
the understanding of the ratifiers who understood the
purposes of the new power to be to halt the erection
of trade barriers by the States against each other and
not to permit regulation of the States’ own govern-
ment. See Madison, The Federalist, No. 42; Frank-
furter, The Commerce Clause under Marshall, Taney
and Waite (Univ. N. Car. Press, 1937), 12-13. It
was understood by the States that the commerce
power would be used to protect them from destroying
each other commercially and not as a weapon to be
used by the Federal government against the States.
In adopting the Constitution the states did so with
the understanding that they were to be an integral
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part of the new Federal system without fear of Fed-
eral encroachment on their authority through use of
the new central power. As stated by Hamilton, an
advocate of a strong national government: ‘It may
safely be received as an axiom in our political system,
that the State Government will, in all possible contin-
gencies, afford complete security against invasions of
the public liberty by the National Authority.”” Hamil-
ton, The Federalist No. 28.

Madison, in The Federalist No. 45, described the
respective powers of the two sovereignties:

““The powers delegated by the proposed Consti-
tution to the Federal Government are few and de-
fined. Those which remain in the State Govern-
ments are numerous and indefinite. The former
will be exercised principally on external objects,
as war, peace, negotiation, and foreign commerce;
with which last the power of taxation will for the
most part be connected. Powers reserved to the
several States will extend to all the objects, which
come under the ordinary course of affairs, con-
cerning the lives, liberties and properties of the
people; and the internal order, improvement and
prosperity of the State.”

Although there was little opposition to the delega-
tion of the commerce power, the States were still con-
cerned over the degree of control over State govern-
ment which the national government might have been
authorized to exercise under the new Constitution.
Several States ratified the Constitution only upon the
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condition that certain amendments be added including
one which would reaffirm the understanding that the
powers not delegated to the national government were
reserved to the States, free from national interference.
At the first Congress assembled under the Constitu-
tion, Madison’s committee proposed a series of amend-
ments, the last being the Tenth Amendment.

The Tenth Amendment added mnothing specifically
to the Constitution; it neither enlarged nor restricted
any particular State or national power. United States
v. Spragg, 282 U.S. 716 (1931) ; United States v. Dar-
by, 312 U.S. 100, 124 (1941). However, it did confirm
the understanding that the Federal government was
one of specific powers, that all powers not specified
were reserved to the States or the People. It is clear
that the States did not intend to create a national
government which could, under any of its given pow-
ers, unduly interfere with the operation of State gov-
ernment, including use of the Commerce Clause,
adopted merely to give the Federal government the
power to prevent State tariff barriers. The Tenth
Amendment indicates that the framers saw a distine-
tion between the powers necessary to a Federal gov-
ernment and the preservation of State sovereignty
in control of its internal affairs.®

18 “‘There is common area where the necessary power of the federal
government coexists with the sovereignty of the state regarding
matters oceurring within it. Since this common area was not a
part of the framers’ conceptions, it is impossible to look to the
framers’ intent to discover how it would be resolved. To the
extent that such an overlap was perceived, the working of the
Tenth Amendment as a residual clause suggests it was resolved
in favor of national power. However, the framers probably did
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This Court has repeatedly found this to be the
framer’s clear intent. An exemplary expression of the
historical establishment of the respective powers of
the national and State governments was set forth
(‘“‘perhaps at unnecessary length”’, 298 U.S. at 297)
by Justice Sutherland in Carter v. Carter Coal Co.,
298 U.S. 238, 294-296 (1936):

““The general rule with regard to the respective
powers of the national and the state governments
under the Constitution, is not in doubt. The states
were before the Constitution; and, consequently,
their legislative powers antedated the Constitution.
Those who framed and those who adopted that
instrument meant to carve from the general mass
of legislative powers, then possessed by the states,
only such portions as it was thought wise to confer
upon the federal government; and in order that
there should be no uncertainty in respect of what
was taken and what was left, the national powers
of legislation were not aggregated but enumerated
—with the result that what was not embraced by
the enumeration remained vested in the states with-
out change or impairment. Thus, ‘when it was
found necessary to establish a national government
for national purposes,’ this court said in Munn v.
Illinots, 94 U.S. 113, 124, ‘a part of the powers of
the States and of the people of the States was
granted to the United States and the people of the

not foresee that such a resolution could eventually lead to
federal power to control all conduct within a state.” (Em-
phasis added.) Bogen, ‘‘The Hunting of the Shark: An In-
quiry into the ILimits of Congressional Power Under the
Commerce Clause’’, 8 Wake For. L.Rev. 187, 194 (Mar. 1972).
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United States. This grant operated as a further
limitation upon the powers of the States, so that
now the governments of the States possess all the
powers of the Parliament of England, except such
as have been delegated to the United States or
reserved by the people.” While the states are not
sovereign in the true sense of that term, but only
quast-sovereign, yet in respect of all powers re-
served to them they are supreme—‘as independent
of the general government as that government
within its sphere is independent of the States.’
Collector v. Day, 11 Wall. 113, 124. And since
every addition to the national legislative power to
some extent detracts from or invades the power of
the states, it is of vital moment that, in order to
preserve the fixed balance intended by the Consti-
tution, the powers of the general government be
not so extended as to embrace any not within the
express terms of the several grants or the implica-
tions necessarily to be drawn therefrom. It is no
longer open to question that the general govern-
ment, unlike the states, Hammer v. Dagenhart, 247
U.S. 251, 275, possesses no wmherent power in
respect of the internal affairs of the states; and
emphatically not with regard to legislation. The
question in respect of the inherent power of that
government as to the external affairs of the nation
and in the field of international law is a wholly
different matter which it is not necessary now to
consider. See, however, Jones v. United States,
137 U. S. 202, 212; Nishimura Ekiuw v. United
States, 142 U. 8. 651, 659; Fong Yue Ting v.
United States, 149 U.S. 698, 705 et seq.; Burnet v.
Brooks, 288 U.S. 378, 396.
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“The determination of the Framers Convention
and the ratifying conventions to preserve complete
and unimpaired state self-government in all mat-
ters not committed to the general government is
one of the plainest facts which emerge from the
history of their deliberations. And adherence to
that determination is incumbent equally upon the
federal government and the states. State powers
can neither be appropriated on the one hand nor
abdicated on the other. As this court said in Tezas
v. White, T Wall. 700, 725—the preservation of
the States, and the maintenance of their govern-
ments, are as much within the design and care of
the Constitution as the preservation of the Union
and the maintenance of the National Government.
The Constitution, in all its provisions, looks to an
indestructible Union, composed of indestructible
States.” Every journey to a forbidden end begins
with the first step; and the danger of such a step
by the federal government in the direction of tak-
ing over the powers of the states is that the end of
the journey may find the states so despoiled of their
powers, or—what may amount to the same thing—
so relieved of the responsibilities which possession
of the powers necessarily enjoins, as to reduce
them to little more than geographiecal subdivisions
of the national domain. It is safe to say that if,
when the Constitution was under consideration, it
had been thought that any such danger lurked be-
hind its plain words, it would never have been
ratified.”

Since Carter, this Court has spoken often of the
merits inherent in maintaining and protecting our
federal system of government. See, e.g., Maryland v.
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Wirtz, 392 U.S. 183, 201 (1968) (Douglas and Stew-
art, JJ., dissenting) ; Pointer v. Texas, 380 U.S. 400,
414 (1965) (Goldberg, J., concurring); Ker v. Cali-
formia, 374 U.S. 23, 31 (1963) (Clark, J.,); Johnson
v. Louisiana, 406 U.S. 356, 376 (1972) (Powell, J.,
coneurring) ; see also Note, State Sovereignty as a
Limitation Upon the Federal Commerce Power, 45
Yale L.J. 1118 (1936).

Mr. Justice Black, speaking for the Court in Younger
v. Harris, 401 U.S. 37, 44-45 (1971) spoke affection-
ately of ““Our Federalism’’ as follows:

¢ .. the entire country is made up of a Union
of separate state governments, and . . . will fare
best if the States and their institutions are left
free to perform their separate functions in their
separate ways. This, perhaps for lack of a better
and clearer way to describe it, is referred to by
many as ‘Our Federalism,” and one familiar with
the profound debates that ushered our Tederal
Constitution into existence is bound to respect
those who remain loyal to the ideals and dreams
of ‘Our Federalism.’” The concept does not mean
blind deference to ‘States’ Rights’ any more than
it means centralization of control over every im-
portant issue in our National Government and its
courts. The Framers rejected both these courses.
What the concept does represent is a system in
which there is sensitivity to the legitimate interests
of both State and National Governments, and in
which the National Gtovernment, anxious though it
may be to vindicate and protect federal rights and
federal interests, always endeavors to do so in
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ways that will not unduly interfere with the legiti-
mate activities of the States. It should never be
forgotten that this slogan, ‘Our Federalism,’ born
in the early struggling days of our Union of
States, occupies a highly important place in our
Nation’s history and its future.”

It is hoped that the ‘‘ideals and dreams’ of con-
tinued ‘‘Federalism’’ articulated by Justice Black
will not be lost nor bent to the fleeting expediency
brought about by statutes promulgated by a ‘‘transient
majority of Congress’” New York v. United States,
326 U. 8. 572, 594 (1946) (Douglas and Black, JJ.,
dissenting) ; Williams v. Florida, 399 U. S. 78, 133
(1970) (Harlan, J., concurring and dissenting); see
also Coan v. State of California, 11 Cal. 3d 286, 520
P. 2d 1003 (1974) (Mosk, J., concurring).

In Mitchell v. Zachry Co., 362 U.S. 310 (1960),
this Court found that the Fair Labor Standards Act
manifests Congress’ concern nof to impinge upon
matters of local interest. Congress did not imbue the
Act with its full power under the Commerce Clause
(at 316 of 362 U.S.):

“For the Act also manifests the competing con-
cern of Congress to avoid undue displacement of
state regulation of activities of a dominantly local
character.”’

The Court also accentuated the need to resort to
practical considerations in construing the Act, not
“talismanic or abstract tests, embodied in tags or
formulas.”’ 362 U.S. at 313.
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It is submitted that the ‘‘rational basis’’ test, used
by this Court to gauge the constitutionality of the
1966 Amendments to the Act in Maryland v. Wirtz,
supra, 392 U.S. 183, 190 (1968), can have no applica-
tion to the omnibus, blanket coverage of all State em-
ployees under the Amendments of 1974. See, e.g., fn.
24, infra p. 47. Application of the ‘“‘rational basis”
analysis would be at best superficial inasmuch as Con-
gress has conveniently (but conspicuously) been silent
with respect to those identifiable State functions which
are deemed to ‘‘affect’”” commerce. A test of ‘‘striet
serutiny’’ is therefore required to test the fabric of
such a novel proposition. Appellant State of Califor-
nia submits that such ‘‘strict serutiny’’ will of neces-
sity require that the Government establish a compel-
ling national interest for the statute and, if so
established, that the Court carefully balance said na-
tional interests with the need to minimize interference
with essential functions of State Government. See and
compare Hodgson v. Hyatt Realty and Investment
Company Inc., 353 F. Supp. 1363, 1368-1370 (M.D.
No.Car. 1973).

C. This Court Should Prevent Congress from Extrapolat-
ing Its Decision in Maryland v. Wirtz to Unjustifiable
Extremes and from Attempting to Regulate Essential
Sovereign Functions under the Guise of the Commerce
Clause. Wirtz has No Application to the Omnibus
Blanket Amendments of 1974.

The Fair Labor Standards Act Amendments of 1974
are predicated in their entirety on this Court’s deci-
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sion in Maryland v. Wartz, 392 U.S. 183 (1968). In-
deed, Wirtz was not only a principal justification ad-
vanced by Congress in its House Report (H.R. Rep.
No. 913, 93d Cong., 2d Sess. (1974) but has been
repeatedly cited by the Government in every paper
and pleading which gave rise to this appeal.

Neither Congress nor the Government will find little
if any solace in Wertz for the novel and revolutionary
aims wrought by the Amendments of 1974.” Thus, in
Wirtz, this Court made repeated reference to the im-
portance of judicial review and the need for a sig-
nificant probe into facts which could conceivably form
a “‘rational basis’ for the Federal statute. The Court
emphasized the vital nature of judicial review of Con-
gress’ exercise of the commerce power even in the face

18 Prior to their adoption, these and similar Amendments were
repeatedly opposed on the grounds that they unduly interfered
with the prerogatives of local government. See, e.g., Hearings
on H.R. 7130 Before the Subcom. on Labor, House Comm. on
Edue. and Labor, 92nd Cong., 1st Sess. pt. 1 at 522 (1971);
Hearings on S. 1861 & 2259 Before the Subcom. on Labor, Sen.
Commn. on Labor and Pub. Welf., 92nd Cong., 1st Sess. pt. 1 at
29 (1971) (testimony of Secretary of Labor Hodgson) ; Hear-
ings on H.R. 4757 and H.R. 2831 Before the Subcom. on Labor,
House Comm. on Edue. and Labor, 93rd Cong., 1st Sess. at 263
(1973) (testimony of Secretary of Labor Brennan). President
Nixon, in vetoing virtually identical amendments in 1973,
agreed (119 Cong. Ree. H. 7596 ; September 6, 1973). Senator
Dominick of Colorado expressed it succintly: ‘‘As to loecal
employees, how in the name of heaven do we have a right in
the Federal Government to determine what wages are to be
given to an employee of a local school district? Where do we
get the brains to determine what employees are going to get in
samitation districts or im other imstitutions or departments in
the various States? How are we going to determine what every
local jurisdiction 1is going to pay an employee in every local
agency wn the 50 States?’’ (118 Cong. Ree. S. 11376; July 20,
1972). (Emphasis added.)



— 37 —

of Congressional findings *® of an effect on commerce
(Ibid., p. 190) ; that Congress has (as here) in some
instances left the question of whether commerce is af-
fected to the Courts (Ibid., p. 192); that the Com-
merce Clause could not be used to destroy State sov-
ereignty (Ibid., p. 196) ; and that whether the statute
was a proper regulation of commerce would have to be
decided on a case-by-case basis (Ibid., p. 198).

The learned District Court below, ‘‘troubled’’ by the
contentions raised by appellants, found Wirtz to be
dispositive for the single reason ‘‘that the state and
municipal institutions whose employees are reached for
the first time by the 1974 Amendments do make sub-
stantial purchases in interstate commerce of equip-
ment and other goods . .. (Emphasis added.) (App.
649). A contention of the Government that the State
and local governments ‘‘compete’” with private indus-
try was expressly rejected (App. 650).

For the reasons given below, appellant State of Cal-
ifornia submits that none of the various rationales ad-
vanced by the Government for the omnibus blanket
Amendments of 1974 will find support in fact, or in
the Constitution.

20 Tn Katzenbach v. McClung, 379 U.S. 294 (1964), the Court noted
that ‘“ . . . the mere fact that Congress has said when par-
ticular activity shall be deemed to affect commerce does not
preclude further examination by this Court.”



1. In Wirtz, this Court recognized that Congress may
not use a relatively trivial impact on commerce as an
excuse for the broad general regulation of State activ-
ities as an entire, undivided, amorphous “enterprise”,
Despite the current efforts of Congress, the State is
not an “enterprise”.

The majority of this Court in Wirts, responding to
the dissent of Justices Douglas and Stewart, allayed
the fear of the States that Congress could, or would,
proceed to declare the States to be individual ‘‘enter-
prises’’ affecting commerce within the Fair Labor
Standards Act and thereby absorb or imperil the
budgeting activities of the sovereigns (at n. 27 of 392

U.S. 183):

“The dissent suggests that by use of an ‘enter-
prise concept’ such as that we have upheld here,
Congress could under today’s decision declare a
whole State an ‘enterprise’ affecting commerce and
take over its budgeting activities. This reflects, we
think, a misreading of the Act, of Wickard v. Fil-
burn, supra, and of our decision. The Act’s defini-
tion of ‘enterprise’ reads in part as follows:
¢ “Enterprise’’ means the related activities per-
formed (either through unified operation or com-
mon control) by any person or persons for a com-
mon business purpose . . . but shall not include the
related activities performed for such enterprise by
an independent contractor. ...’ 29 U.S.C. § 203 (r).
We uphold the enterprise concept on the explicit
premise that an ‘enterprise’ is a set of operations
whose activities in commerce would all be expected
to be affected by the wages and hours of any group
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of employees, which is what Congress obviously in-
tended. So defined, the term is quite cognizant of
limitations on the commerce power. Neither here
nor in Wickard has the Court declared that Con-
gress may use a relatwely trivial impact on com-
merce as an excuse for broad general regulation of
state or private activittes. The Court has said only
that where a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under
that statute is of no consequence.” (Emphasis
added.)

By the 1974 extension of the Fair Labor Standards

Act to virtually all State employees, without delimita-
tion as to the type or character of the employee’s work
(see Walling v. Jacksonville Paper Co., 317 U.S. 564,
571-572 (1943)), the fears of Justices Douglas and
Stewart, the States, and even the majority of the
Court in Wirtz, are now a frightening reality.

a.

As acknowledged by recent decisions of this Court,
whether the State is an “enterprise engaged in com-
merce or production of goods for commerce” under
the 1974 Amendments must be determined as a matter
of statutory history and interpretation without refer-
ence to an unlimited universe of nebulous connections
with commerce.

There can be little question that a mere Act of Con-

gress may not negate those sovereign functions of a
State essential to its proper functioning. See Ashton

V.

Caomeron County District, 298 U.S. 513, 531 (1936).
Congress has amended section 3(s) (29 TU.S.C.

§ 203 (8)) of the Act so as to include “public agency”’



(such as ‘“‘a State”, 29 USC §203(x)) within the
definition of an ‘‘enterprise’”’. Such a broad inclusion
implies that, by definition, the State is engaged in
(or affects) interstate commerce to such an extent
that all State functions, whether ‘‘proprietary’ or
“governmental”’, are now subject to the fiscal re-
straints or mandates of Congress.

The State is not an ‘‘enterprise”. The language of
the majority in Wirtz, set out supra (n. 27, 392 U.S.
at 196-197), makes abundantly clear that the ‘‘en-
terprise’’ concept should be confined to those opera-
tions of an entity whose employees’ wages and hours
significantly affect interstate commerce. However, in
contravention of this Court’s limiting language, by
the 1974 amendments Congress has used ‘‘a relatively
trivial impact on commerce as an excuse for broad
general regulation of state or private activities”
(Ibid.). The Statute must therefore fail.

In Gulf Oil Corp. v. Copp Paving Co., Inec., .
U.S. ..., 43 U.S. Law Week 4059 (95 S.Ct. 392)
(December 17, 1974), the questions before the Court
were whether a California firm engaged in entirely
intrastate sales of asphaltic concrete, marketed lo-
cally, was a corporation ‘‘in commerce’’ within the
meaning of the Robinson-Patman Act (15 U.S.C. § 13)
and Clayton Act (15 U.S.C. §§ 14, 18) and further,
whether sales by the firm were ‘‘in commerce’’ and ‘‘in
the course of such commerce’ within the meaning of
said Acts. Such questions were resolved in the nega-
tive. To the Government’s argument that the broad
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language of these Acts would include ‘‘any conduct”

with respect to an ingredient of commerce, the Court
found (at 4063 of 43 U.S. Law Week):

“The universe of arguably included activities
would be broad and its limits nebulous in the ex-
treme. . ..

‘... The justification for an expansive interpre-
tation of the in commerce language, if such an
interpretation is viable at all, must rest on a con-
gressional intent that the Acts reach all practices,
even those of local character, harmful to the na-
tional marketplace. This justification, however,
would require courts to look to practical conse-
quences, not to apparent and perhaps nominal con-
nections between commerce and activities that may
have no significant economic effect on interstate
markets.”’

The Court therefore held that by the specific statu-
tory language of the Acts, more than activities which
merely ‘‘affected”” commerce was required (see also:
American Radio Association v. Mobile Steamship
Association, - U.S. ____, 43 U.S. Law Week 4068
(95 8.Ct. 409) (December 17,1974). The Court rejected
efforts of the Government (and of Justice Douglas,
dissenting) to apply cases decided under the Fair La-
bor Standards Act. The Court held that such cases
were distinguishable for the reason that they involved
specific local activities deemed by Congress to suffi-
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ciently implicate interstate commerce. Said the Court
(at n. 12, 43 U.S. Law Week at 4062):

“The jurisdictional inquiry under general pro-
hibitions like these Acts and §1 of the Sherman
Act, turning as it does on the circumstances pre-
sented in each case and requiring a particularized
judicial determination, differs significantly from
that required when Congress itself has defined the
specific persons and activities that affect commerce
and therefore require federal regulation. Compare
United States v. Yellow Cab Co., 332 U.S. 218,
232-233 (1947), with, e.g., Perez v. Umted States,
402 U.S. 146 (1971) ; Maryland v. Wirtz, 392 U.S.
183 (1968) ; and Katzenbach v. McClung, 379 U.S.
294 (1964).”” (Emphasis added.)

In view of the Tenth Amendment, it is doubtful
that Congress can constitutionally define and control
all sovereign functions. However, assuming the exis-
tence of such power, at the very least Wertz requires
that Congress adequately define ‘‘the specific persons
and activities’’ affecting commerce.

Whether the State of California is an ‘‘enterprise”
must therefore be determined without reference to an
unlimited universe of undefined connections with com-
merce. Moreover, even if such a broad inclusion could
be constitutionally founded, the State is an ‘“‘ultimate
consumer’’ of the goods which it purchases and is
therefore exempt from coverage by section 3(i) (29
U.S.C. §203(i)) of the Act. This in turn is discussed
below.
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b. Although Wirtz would subject the State to the Act by
virtue of the mere purchase of goods which have
moved in interstate commerce, even the Act itself rec-
ognizes that the “ultimate consumers” of such goods
are exempt. The State, which merely utilizes all of its
goods in the performance of essential public services,
and not for profit, is an exempt “ultimate consumer”.
In upholding the constitutionality of the 1974

Amendments, the lower District Court felt compelled

to apply this Court’s decision in Wirtz for the reason

that ‘‘it is uncontested that the state and municipal
institutions whose employees are reached for the first
time by the 1974 Amendments do make substantial
purchases in interstate commerce of equipment and
other goods . .. .” (App. 649). However, it is clear
that in the absence of a more specific finding by Con-

gress, section 3(i) of the Act (29 U.S.C. §203(i))

exempts State and local governments from the Act as

“ultimate purchasers’ of such goods. See generally

Powell v. U.S. Cartridge Co., 339 U.S. 497, 513 (1949).

This Court may well take judicial notice of the fact
that the State and local governments which purchase
interstate goods do so for the purpose of providing
public services, not for the purpose of making a profit.

Thus, for example, it has been found that even the

Uunited States Government is an ‘‘ultimate consumer’’

of certain radar equipment as to employees contracted

to work upon the equipment in vessels which did not
move in interstate commerce. (Divins v. Hazeltine

Electrowics Corp., 163 F.2d 100, 104 (2d Cir. 1947));
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and that a local independent contractor, in the business
of garbage and refuse collection solely intrastate, was
an ‘“‘ultimate consumer’’ exempt from coverage under
the Fair Labor Standards Act as to gasoline, motor
oil and lubricants, purchased in interstate commerce,
but which were merely used and not resold. (Brennan
v. Industrial America Corporation, 371 F.Supp. 1164
(M.D. Fla. 1974)).

Recent attention has been given by the Federal
Circuit Courts of Appeal to the question of whether
goods used by ‘‘proprietary’’ enterprises for purely
local, intrastate purposes nevertheless involve an im-
plied ‘‘resale’ of the goods, negating the ‘‘ultimate
consumer’’ exemption. In Brennan v. Dillion, 483 F.2d
1334 (10th Cir. 1973), the Court cited three District

Court cases on each side of the issue (Ibid., p. 1336)
then adopted the ‘““resale’’ theory in finding that apart-

ment house owners were passing on the cost of paint,
light bulbs, soap, and the like to their tenants in the
form of increased rent. However, such a ‘‘resale”
theory would find difficult application to the perform-
ance of sovereign functions of the States.”

21'We note that in Brennan v. Towa, 494 F.2d 100 (8th Cir. 1974),
the Court of Appeal for the Bighth Circuit has held that nine
Towa hospitals were not the ‘‘ultimate consumers’’ of goods
(bedding, linens, towels, hospital clothing, medical supplies,
ete.) inasmuch as the types of institutions in question were
found by this Court in Wirtz to be ‘‘enterprises engaged in
interstate commerce.”’ (Ibid., p. 104). Appellant State of Cali-
fornia understands the case to be on appeal. Nevertheless, it
has little relevance to the broader question raised by the 1974
Amendments—namely, may undefined ‘‘enterprises’’ of the
State (or the State itself as an entire ‘‘enterprise’’) enjoy the
“‘ultimate consumer’’ exemption of the statute. Ibid., pp. 105-
107 (Gibson, C. J., dissenting).
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2. In Wirtz, this Court acknowledged that the ability of
Congress to interfere with essential State functions is
limited to those economic activities that are engaged
in by private persons. The State provides essential
public services which, as conceded by the lower court,
are “not seriously in competition with private indus-
try.”

The lower court has found that the employees of state
and local institutions covered by the 1974 Amendments
“perform governmental funections not seriously in com-
petition with private industry.” (App. 650). This find-
ing was reached in light of language of this Court in
Wirtz which stressed the ‘‘competitive’” or ‘‘proprie-
tary’’ nature of the activity sought to be covered:

“Tf a State is engaging in economic activities that
are validly regulated by the Federal Government
when engaged i by private persons, the State too
may be forced to conform its activities to federal
regulation.”” (Emphasis added.) Maryland v.
Wirtz, supra, 392 U.S. at 197.

In Wirtz, this Court also stated (at 193-194 of 392
US.):

“Congress has ‘interfered with’ these state fune-
tions only to the extent of providing that when a
State employs people in performing such functions
it is subject to the same restrictions as a wide
range of other employers whose activities affect
commerce, including privately operated schools and
hospitals.” (Emphasis added.)

The ‘‘competitive’’ or ‘‘proprietary’ nature of the
State activity in question was emphasized again in
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Employees of the Department of Public Health and
Welfare v. Missourt, 411 U.S. 279 (1973). There, this
Court distinguished its prior cases (Parden v. Termi-
nal R. Co., 377 U.S. 184 (1964)) which upheld under
the Commerce Clause Federal regulation of certain
State activities operated ‘‘for profit’’ (411 U.S. at
284).% The Court refused to place the State in the po-
sition of a ‘‘proprietary’’ employer or to cause the
State to surrender its Tenth Amendment sovereignty
(411 U.S. at 286-287) :

‘Tt is true that, as the Court said in Parden, ‘the
States surrendered a portion of their sovereignty
when they granted Congress the power to regulate
commerce.” 377 U.S., at 191. But we decline to
extend Parden to cover every exercise by Congress
of its commerce power, where the purpose of Con-
gress to give force to the Supremacy Clause by
lifting the sovereignty of the States and putting the
States on the same footing as other employers is
not clear.” (Emphasis added.)*

It similarly follows that the States should not be

treated on the same footing as other ‘‘employers” for
purpose of regulation under the Fair Labor Standards

22 State activities have never been totally immune from regulation
where such activities were ‘‘proprietary’’, ie. activities which
were or could be performed by private enterprise. See, e.g.,
California v. Taylor, 353 U.S. 553 (1957) ; California v. United
States, 320 U.S. 577 (1944); United States v. California, 297
U.S. 175 (1936) ; Board of Trustees of Univ. of Illinois v.
United States, 289 U.S. 48 (1933) ; Sanitary District v. United
States, 266 U.S. 405 (1925).

23 That the ‘‘proprietary’’ and ‘‘governmental’’ distinetions of
State activities were fostered by the majority opinion in the
Employees case is demonstrated in the extensive dissent of
Justice Brennan (Ibid., p. 303) and concurring opinion of
Justice Marshall (Ib¢d., p. 297, £n. 11).
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Act. The activities undertaken by the governments of
the several States are principally ‘‘governmental’’, not
“proprietary”’. If the State ceased to perform such
services ** it is unlikely that private enterprise would
step in to fill the need.

California’s noncompetitive nature is best described
by the opinion of Justice Mosk, concurring in Coan v.
State of California, 11 Cal.3d 286, 520 P.2d 1003
(1974). Paying an ‘‘unyielding respect for the tradi-
tional federalism upon which our republic was estab-
lished’’, Justice Mosk found that application of the
Economic Stabilization Act of 1970 to the sovereign
States would transgress the Tenth Amendment. With
respect to the claim that the Commerce Clause pro-
vided the necessary constitutional support for the Act,
Justice Mosk stated (at 1012 of 520 P.2d) :

“TIf we examine application of this federal act in
the light of the commerce clause, we would at once
experience the utter futility of trying to detect ac-
tivity in interstate commerce by a janitor in the

2¢ Consider, for example, State activities staffed by prison person-
nel, highway patrolmen, meat food inspectors, narcotic agents,
park rangers, licensing personnel, historian specialists, fire pre-
vention officers, highway equipment mechanies, tax compliance
supervisors, water use analysts, airport environmentalists,
property appraisers, and regulatory inspectors and examiners,
to name a few. The improper application of the Fair Labor
Standards Act to patients working in California State Hos-
pitals for the developmentally disabled and mentally ill, and
performing work not exclusively of a therapeutic nature, is the
subject of a separate action entitled State of California v.
Brennan, United States District Court, E.D. Cal. Civ. No. 874-
740. Such hospitals provide unique care, are not in competition

with any private institutions, and therefore perform a sover-
eign function of the State.



State Capitol, a stenographer in the Governor’s
office, an administrative assistant to a state legisla-
tor, a law clerk in this court, or, for that matter,
by every state employee who is hired by the state,
paid by the state and whose sphere of service is
jurisdictionally circumseribed by the borders of the
state. Thus, this could be a classic case in which
to take a firm constitutional stand for state indep-
endence in its governmental function, however
anachronistic such action may seem to those who
over the years have bent constitutional principles
to fleeting expediency.”’

This is a similar case in which to assert the autono-
mous authority of the individual States in the per-
formance of their governmental, nonproprietary ac-
tivities.

3. In Wirtz, this Court’s deference to the need for labor
peace among private and public workers performing
the same or similar work can have no application to
State employees performing public services which are
without equal in private industry. Moreover, the sensi-
tive parameters of the employer-employee relationship
between a State government and its employees is one
of local, not national prerogative; thus, for example,
no sovereign State grants to its employees the right
to strike.

A third rationale advanced by the Government to
factually support the 1974 Amendments is the desire
to promote and to foster labor peace. Such reasoning



was pivotal to this Court’s decision in Wirtz (See pp.
191, 194 of 392 U.S.) where there was an apparent
need to lessen strife among public and private work-
ers performing the same or similar work. However,
the potential interruption in commerce among workers
performing the same activities eannot, and should not,
serve as a basis for the total abrogation of the State’s
right to deal with its unique public workers, most of
whom have no counterparts in private industry.

There is not a single finding by Congress that labor
strife in the public sector has affected national com-
merce or, if so, whether such strife is correlated to
either the lack of a minimum wage or to the uniform
administration and payment of overtime compensa-
tion. Actually, the converse is true:

“A rather dramatic picture emerges from the
foregoing survey of personnel conditions in the
public sector. The number of public employees
has been increasing steadily over the past few
decades. Labor organizations, both union and
quasi-union, have experienced more and more suc-
cess in their recruitment effort, and appear to
have negotiated higher wages for their members
than those received by unorganized civil servants
performing equivalent chores. In fact, in many
cities public employees are paid more than their
counterparts in private industry. The consequence
of all these factors has been that government pay-
roll expenditures, even after adjustments for price
level increases, have skyrocketed during the decade
of the sixties.” Umions and Government Employ-
ment (Tax Foundation, Inc., 1972) p. 44.
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In March 1970, the distinguished Advisory Com-
mission on Intergovernmental Relations® issued its
report after a year-long study of employer-employee
relations in the public sector. Recognizing the in-
crease in strikes or work stoppages among public
sector employees, the Commission recommended that
State labor relations laws prohibit all public employ-
ees from engaging in strikes, and more importantly,
that Congress should not (as here) promulgate Federal
impositions into the local employer-employee relation-
ship: *

“The Commission recommends that Congress
desist from any further mandating of require-
ments affecting the working conditions of employ-
ees of State and local governments or the authority
of such jurisdictions to deal freely or to refrain
from dealing with their respected personnel.”
(Footnote omitted.)

The reasons for the Advisory Commission’s recom-
mendations should be obvious. The needs of, resources
for, and administration over, State personnel are
unique to each of the sovereign States. Thus, for ex-
ample, while most States (like California) statutorily

25 The 26-member Advisory Commission was established by an act
of Congress in 1959 to maintain continuing review of relationg
among federal, state, and local governments. Its membership
includes governors, mayors, state legislators, county officials,
representatives of Congress, the federal executive branch, and
the general publiec.

26 Government Employee Relations Report (looseleaf), Section 51
(Bur. National Affairs Inc., 1974), page 120.
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prohibit “‘strikes’ or ‘“‘work stoppages’ altogether >,
other States (unlike California) have effected forms
of collective bargaining. Most importantly, the compet-
itive pressures operating in the private sector are
completely absent in the public; the funds necessary to
implement a bargained increase is subject completely
to the will of the State or local governmental body.?
For these reasons, federal intervention into the wages
and hours of state and local workers will lead to a
morass of confusion so well described by the lower
court herein (App. 650):

¢ ... there is evidence that the impact of the
1974 Amendments, in terms of confusing and com-
plex regulations and an enormous fiscal burden on
the states, is so extensive that it may seriously af-
fect the structuring of state and municipal govern-
mental activities by reducing flexibility to adapt to
local and special circumstances, as through com-

27 Anderson, Strikes and Impasse Resolution in Public Employ-
ment, 67 Mich. L. Rev. 943, 944 (Mar. 1969) ; Spero and Capoz-
zola, Urban Community and its Unionized Bureaucractes
(1973), pp. 254-257 ; Pickets at City Hall, Report and Recom-
mendations of the Twentieth Century Fund Task Force on
Labor Disputes in Public Employment (1970), p. 34,

28 Tn California, for example, appropriation of tax revenues neces-
sary to fund the wages and salaries of California State em-
ployees is a legislative power (Cal. Const., Art. IV, § 1), and
the authority to appropriate said monies resides with the
California State Legislature (Cal. Const., Art. ITI). Neither
the State salary-fixing administrative authority (the California
State Personnel Board), the executive branch, nor the
judiciary, has the power to compel such legislative appropria-
tion of money. California State Emp. Association v. Flowrnoy,
32 Cal.App.3d 219, 234-235; 108 Cal. Rptr. 251 (1973) ; Cali-
fornia State Emp. Association v. State of California, 32 Cal.
App. 3d 103, 109; 108 Cal.Rptr. 60 (1973).
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pensatory time off arrangements, rather than time
and half overtime pay, and through other local gov-
ernmental agreements.”” (Footnote omitted.)

The Court continued to point out that it was
“troubled’” by the contention of appellants herein
concerning the absence of ‘‘any factual predicate
showing that there has been in the past any substan-
tial degree of either widespread labor unrest curtail-
ing flow of interstate commerce or substandard wage
scales.” (App. 651). Respondent has yet to demon-
strate the existence of the factual predicate of labor
strife upon which it relies.

[I. NOTWITHSTANDING SECTION 16(b) (29 U.S.C.
§ 216(b)) OF THE FAIR LABOR STANDARDS ACT, AS
AMENDED, THE SOVEREIGN STATES REMAIN IM-
MUNE FROM SUIT IN THE UNITED STATES COURTS
UNDER ARTICLE Iil AND THE ELEVENTH AMEND-
MENT

In Employees of the Department of Public Health
and Welfare of Missouri v. Department of Public
Health and Welfare of Missourt, 411 U.S. 279 (1973),
this Court addressed itself to a question reserved in
Maryland v. Wirtz, supra, 392 U.S. 183 (1968), namely
whether by reason of the 1966 Amendments to the
Fair Labor Standards Act, State school and hospital
employees could subject their State employers to suit
in a Federal forum. It was found that the State con-
tinued to enjoy its Eleventh Amendment constitutional
immunity from Federal suit by a State citizen, notwith-
standing the 1966 Amendments.
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The Employces case in hand, Congress in 1974
amended section 16(b) of the Fair Labor Standards
Act (29 U.S.C. §216(b)) ‘‘to make it clear that suits
by public employees to recover unpaid wages and
liquidated damages under such section may be main-
tained in a Federal or State court of competent juris-

diction.” (H.R. Rep. No. 913, 93rd Cong. 2d Sess.
(1974) ). However, as will be seen, the amendment to

section 16(b) is still constitutionally infirm under both
Article IIT of the Constitution and the Eleventh
Amendment.

Eleventh Amendment Immunity
The Eleventh Amendment provides:

“The judicial power of the United States shall
not be construed to extend to any suit in law or
equity, commenced or prosecuted against one of
the United States by Citizens of another State, or
by Citizens or Subjects of any Foreign State.”

In the absence of a State’s consent, it can generally
be said that the Eleventh Amendment prohibits a
State citizen from seeking, or a Federal court from
entering, a judgment for monetary relief to be paid
from a State’s treasury.

In Edelman v. Jordan, 415 U.S. 651 (1974), this
Court articulated in great detail the protection af-
forded the sovereign States under the Eleventh Amend-
ment as to suits brought by citizens of the same or other
States. There, respondent Jordan brought a class ac-
tion for declaratory and injunctive relief in Federal
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court against Illinois officials administering the Fed-
eral-State programs of Aid to the Aged, Blind, and
Disabled (AABD), which are funded equally by the
State and Federal Governments. Jordan contended
that the State officials were violating Federal law and
denying equal protection of the laws by following
State regulations that did not comply with the Federal
time limits within which participating states had to
process and make grants with respect to AABD ap-
plications. The Federal District Court’s decision im-
posed a permanent injunction requiring compliance
with the Federal time limits, and also ordered the
State officials to release and remit AABD benefits
wrongfully withheld to all persons found eligible who
had applied therefor between July 1, 1968, the date
of the Federal regulations, and April 16, 1971, the
date of the Court’s preliminary injunction. The Court
of Appeals affirmed the lower court’s decision, but this
Court reversed, holding that the Kleventh Amendment
of the Constitution barred that portion of the District
Court’s decree which had ordered retroactive payment
benefits. To the argument that the State of Illinois
had ‘““consented’’ to the bringing of such suit by par-
ticipating in the Federal AABD program, the Court
held (at 673 of 415 U.8.):

“The Court of Appeals held that as a matter of
federal law Illinois had ‘constructively consented’
to this suit by participating in the federal AABD
program and agreeing to administer federal and
state funds in compliance with federal law. Con-



structive consent is not a doctrine commonly as-
sociated with the surrender of constitutional rights,
and we see no place for it here. In deciding
whether a State has waived its constitutional pro-
tection under the Eleventh Amendment, we will
find waiver only where stated ‘by the most ex-
press language or by such overwhelming implica-
tions from the text as [will] leave no room for
any other reasonable construction.” Murray v. Wil-
son Distilling Co., 213 U. S. 151, 171 (1909). We
see no reason to retreat from the Court’s statement
in Great Northern Insurance Co. V. Read, 322
U. S, at 54 (footnote omitted) :
‘[Wlhen we are dealing with the sovereign
exemption from judicial interference in the
vital field of financial administration a clear
declaration of the state’s intention to submit
its fiscal problems to other courts than those
of its own creation must be found.’

“The mere fact that a State participates in a
program through which the Federal Government
provides assistance for the operation by the State
of a system of public aid is not sufficient to es-
tablish consent on the part of the State to be sued
in the federal courts.”

Justice Marshall, dissenting, found that the State of
Illinois had effectively waived its Eleventh Amend-
ment immunity from suit in a Federal forum by
agreeing to comply with the conditions imposed by
Congress for the receipt of Federal funds. 415 U.S.
at 695-696. However, in the instant cage, it is un-
likely that Justice Marshall would find a surrender of
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such sovereignty by the mere continued activity of
the State in its sovereign sphere subsequent to pro-
mulgation of the Fair Labor Standards Act Amend-
ments of 1974. In fact, the best rebuttal to an alleged
“consent’’ or waiver of immunity in the instant case
is set forth by Justice Marshall in his own concurring
opinion in the Employees case (at 296-297 of 411
US):

““Here the State was fully engaged in the opera-
tion of the affected hospitals and schools at the
time of the 1966 amendments. To suggest that the
State had the choice of either ceasing operation
of these vital public services or ‘consenting’ to
federal suit suffices, I believe, to demonstrate that
the State had no true choice at all and thereby
that the State did not voluntarily consent to the
exercise of federal jurisdiction in this case. Cf.
Marchetti v. United States, 390 U. 8. 39, 51-52
(1968). In Parden, Alabama entered the inter-
state railroad business with at least legal notice
of an operator’s responsibilities and liability un-
der the FELA to suit in federal court, and it
could have chosen not to enter at all if it con-
sidered that liability too onerous or offensive. It
obviously is a far different thing to say that a
State must give up established facilities, services,
and programs or else consent to federal suit. Thus,
I conclude that the State has not voluntarily con-
sented to the exercise of federal judicial power
over it in the context of this case.” (Footnote
omitted)



— 57 —

As in Employees, waiver under the circumstances of
this ease could only be obviated by the abandonment
of crucial public services. Such is ‘“no true choice at
all”.

Article Il Immunity

In the Employees case, supra, Justice Marshall in
his coneurring opinion suggested that the real consti-
tutional impediment to the suit there in issue was not
the Eleventh Amendment, but Article IIT of the Con-
stitution, establishing jurisdiction of the Federal
courts. See Hans v. Lowsiona, 134 U.S. 1, 12-14
(1890). Said Justice Marshall (at 294 of 411 U.S.):

‘““Because of the problems of federalism inherent
in making one sovereign appear against its will in
the courts of the other, a restriction upon the exer-
cise of the federal judicial power has long been
considered to be appropriate in a case such as
this.”” (Footnote omitted.)

As indicated earlier, Justice Marshall went on to hold
that given its Article I1I immunity, the State of Mis-
souri in the Employees case did not (and effectively
could not) waive such immunity. An election not to
waive such immunity would have required the State to

literally abandon indispensible public services. The
same result obtains here.

There remaing the question of whether the broad
power of Congress to regulate Commerce under Ar-
ticle I, Section 8, authorizes Congress to demand that
the States subject themselves to suit in a Federal forum
in the national interest. The answer must surely be
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in the negative. The intent of both Article ITT and the
Eleventh Amendment was to guarantee that the
States not be made unwilling defendants in Federal
court. See Employees v. Missourts, supra, 411 U.S. at
292, fn. 7 (Marshall, J., concurring). It is submitted
that the Eleventh Amendment, the most recent expres-
sion of the framers and ratifiers of the Constitution,
must prevail over the current, belated attempt by Con-
gress to expose the States to Federal jurisdiction under
the Commerce Clause in suits by private individuals.
Such jurisdiction is clearly prohibited.

CONCLUSION

For the reasons given, the judgment of the District
Court should be reversed with directions to enter
permanent injunctive relief against the Fair Labor
Standards Act Amendments of 1974 here in issue.
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Public Law 93-259
93rd Congress, S, 2747
April 8, 1974

An Act

Ty amend the Fair Labor Standards Act of 1938 to increase the minimum wage
rate under that Act, to expand the coverage of the Act, and for other purposes.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, Fair Labor
Standards
SHORT TITLE ; REFERENCES TO ACT lltr;;:dnmts of
Skerion 1. (a) This Act may be cited as the “Fair Labor Standards 29 usc 203
Amendments of 1974”. note.

(b) Unless otherwise specified, whenever in this Act an amendment
or repeal is expressed in terms of an amendment to, or repeal of, a
section or other provision, the section or other provision amended or
repealed is a section or other provision of the Fair Labor Standards
Act of 1938 (29 U.S.C. 201-219). 52 Stat, 1060,

INCREASE IN MINIMUM WAGE RATE FOR EMPLOYEES COVERFD BEFORE 19686

SEC. 2. Section 6(a) (1) is amended to read as follows: 80 Stat, 838,
“(1) not less than $2 an hour during the period ending Decem- 29 USC 206,
ber 31, 1974, not less than $2.10 an hour duririg the year beginning
January 1, 1975, and not less than $2.30 an hour after Decem-
ber 31, 1975, except as otherwise provided in this section;”.

INCREASE IN MINIMUM WAGE RATE FOR NONAGRICULTURAL FMPLOYEES
COVERED IN 1966 AND 1974

Skc. 3. Section 6(b) is amended (1) by inserting ¢, title IX of the
Education Amendments of 1972, or the Fair Labor Standards Amend- 88 stat, 373.
ments of 1974 after “1966”, and (2) by striking out paragraphs (1) 20 UsC 1681,
through (5) and inserting in lieu thereof the following:
“(1) not less than $1.90 an hour during the period ending
December 31, 1974,
“(2) not less than $2 an hour during the year beginning Janu-
ary 1, 1975, . o
*(3) not less than $2.20 an hour during the year beginning
January 1, 1976, and
“(4) not less than $2.30 an hour after December 31, 1976.”
88 STAT, 55

INCREASE IN MINIMUM WAGE RATE FOR AGRICULTURAL EMPLOYEES 88 SFAEo 56

Src. 4. Section 6(a) (5) is amended to read as follows:
#(5) if such employee is employed in agriculture, not less than—
“(A) $1.60 an hour during the period ending December 31,

1974,

“(B) $1.80 an hour during the vear beginning January 1,
1975
“(b) $2 an hour during the year beginning January 1,
1978,
“(D) $2.20 an hour during the year beginning January 1,
1977, and

“(E) $2.30 an hour after December 31,1977.”

INCREASE IN MINIMUM WAGE RATES FOR EMPLOYEES IN PUERTO RICO AND
THE VIRGIN ISLANDS

Skc. 5. (a) Section 5 is amended by adding at the end thereof the 63 Stat. 911,
following new subsection : 29 USC 205,

31-596 O (A'5)
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%%t “(e) The provisions of this section, section 6 (c), and section 8 shall
3 « 9155 not apply with respect to the minimum wage rate of any employee
75 State 70,  employed in Puerto Rico or the Virgin Islands (1) by the United
29 Usc 208, States or by the government of the Virgin Islands, (2) by an estab-
lishment which is a hotel, motel, or restaurant. or (3? by any other
retail or service establishinent which employs suclr employee primarily
in connection with the preparation or offering of food or beverages
for human consumption, either on the premises. or by such services
as catering, banquet, box lunch, or curb or counter service, to the
}}ub]ic, to employees, or to members or gnests of members of clubs.
he minimum wage rate of such an employee shail be determined
under this Act in the same manner as the minimum wage rate for
employees employed in a State of the United States is determined
under this Act. As used in the pre.eding sentence, the term ‘State’
doas not include a territory or possession of the United States.”.
“g)) Effective on the date of the enactment of the Fair Labor Stand-
80 Stat, 839, ards Amendments of 1974, sub-ection (c) of section 6 is amended by
29 USC 206, striking out paragraphs (2), (3), and (4) andinserting in lieu thereof
the following: ]

“(2) Except as provided in paragraphs (4) and (5), in the case of
any employee who is covered by such a Wage order on the date of enact-
ment of the Fair Labor Standards Amendments of 1974 and to whom
the rate or rates prescribed b{) subsection (a) or (b) would otherwise
apply, the wage rate applicable to such employee shall be increased
as fo)l'lows:

“(A) Effective on the effective date of the Fair Labor Stand-
ards Amendments of 1974, the wa%e order rate applicable to such
employee on the day before such date shall—

(i) if such rate is under $1.40 an hour, be increased by
$0.12 an hour, and
“(ii) if such rate is $1.40 or more an hour, be increased by

88 STAT, 56 .15 an hour.
. flective on the first day of the sccond and each subse-

quent lyeu.r dfter such date, the highest wage order rate applicable
to such employees on the date before such first day shall—
“(i) if such rate is under $1.40 an hour, be increased by
$0.12 an hour, and
“(i1) if such rate is $1.40 or more an hour, be increased Ly
$0.15 an hour.
In the case of any employee employed in agriculture who is covered
by a wage order issued by the Secretary pursuant to the recommenda-
Ante, p. 56 tions of a special industry committee appointed pursuant. to section 5,
to whom the rate or rates grescribe g; subsection (a)(5) would
otherwise g peliy and whose hourly wage is increased above the wafze
rate prescri i){ such wage order by a subsidy (or income su& e-
ment) paid, in whole or in part, by the government of Puerto Rico,
the increases prescribed by this paragraph shall be applied to the
sum of the wage rate in effect under such wage order and the amount
by which the employee’s hourly wage rate is increased by the subsid
(or income supplement) above the wage rate in effect under suc
wage order.

“(3) In the case of any employee employed in Puerto Rico or the
Virgin Islands to whom this section is made applicable by the amend-
ments made to this Act by the Fair Labor Standards Amendments
of 1974, the Secretary shall, as soon as practicable after the date of
cnactment of the Fair Labor Standards Amendments of 1974, appoint
a special industry committee in accordance with section 5 to recommend
the highest minimum wage rate or rates, which shall be not less than
60 per centum of the otherwise applicable minimum wage rate in effect

(A6)
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under subsection (b) or $1.00 an hour, whichever is greater, to be appli-
cable to such employee in lieu of the rate or rates prescribed by sub-
section (b). The rate recommended by the special industry committee
shall (A) be effective with respect to such employee upon the effective
date of the wage order issued pursuant to such recommendation, but
not before sixty days after the effective date of the Fair Labor Stand-
ards Amendments of 1974, and (B) except in the case of employees of
the government of Puerto Rico or any political subdivision thereof, be
increaszd in accordance with paragraph (2) (B).

“(4) (A) Notwithstanding paragraph (2) (A) or (3), the wage rate
of any employee in Puerto Rico or the Virgin Islands which is subject
to paragraph (2) (A) or (3) of this subsection, shall, on the effective
date of the wage increase under paragraph (2) (A) or of the wage
rate recommended under paragraph (3), as the case may be, be
not less than 60 per centum of the otherwise applicable rate under
subsection (a) or (b) or $1.00, whichever is higher.

“(B) Notwithstanding paragraph (2) (B), the wage rate of any
employee in Puerto Rico or the Virgin Islands which is subject to
paregraph (2) (B), shall, on and after the effective date of the first
wage increase under pam%mph (2) (B), be not less than 60 per centum
of the otherwise applicable rate under subsection (a) or (b) or $1.00,

whichever is higher. gg STAT, El
“(5) If the wage rate of an employee 1s to be 1ncreased under this 88 STAT, 58

subsection to a wage rate which equals or is greater than the wage rate
under subsection (a) or (b) which, but for paragraph (1) of this
subsection, would be applicable to such employee, this subsection shall
be inapplicable to such employee and the applicable rate under such
subsection shall apply to such employee.

“(6) Each minimum wage rate prescribed by or under paragraph
(2) or (3) shall be in effect unless such minimum wage rate has been
superseded by a wage order (issued by the Secretary pursuant to the
recommendation of a special industry committee convened under
section 8) fixing a higher minimum wage rate.” Infra,

(¢) (1) The last sentence of section 8(b) is amended by striking out &3 Stat, 9153
the period at the end thereof and inserting in lieu thereof a semicolon 59 Stat. 711,
and the following: “except that the committee shall recommend to the 29 USC 208
Secretary the minimum wage rate prescribed in section 6(a) or 6(b), Ante, p. 55.
which would be applicable but for section 6 (c), unless there is substan- Arnte, p. 56.
tial documentary evidence, including pertinent unabridged profit and
loss statements and balance sheets for a representative period of years
or in the case of emgloyges of public agencies other appropriate infor-
mation, in the record which establishes that the industry, or a predomi-
nant portion thereof, is unable to pay that wage.”

(2) The_thlrd sentence of section 10(a) is amended by inserting 69 stat, 712
after “modify” the following: “(including provision for the payment 72 Stat, 948,
of ana propriate minimum wage rate)”, 29 USC 210,

(d) Section 8 is amended (1) by striking out “the minimum wage 75 stat, 70,
prescribed in paragraph ( 1) of section 6(a) in each such industry” in
the first sentence of subsection (a) and inserting in lieu thereof “the
minimum wage rate which would apply in each such industry under
paragraph (1) or (5) of section 6(a) but for section 6(c)”, (2) by
striking out “the minimum wage rate prescribed in paragraph (1) of
section 6(a)” in the last sentence of subsection (a) and inserting in
lieu thereof “the otherwise applicable minimum wage rate in effect
‘1‘mder paragraph (1) or (52 of section 6(a)”, and (3) by striking out
; mg}?&;ﬂ 1?iepaxt-t}tlgmp;x “.1) cg s«tectiog 6(a)” in subsection (c) and

) u thereof “in effect under
section 6(a) (as the case may be)”. paragraph (1) or (5) of

(A7)
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52 Shate
80 Stat,

10603
830,

29 Usc 203,

"Employee."
80 Stat, 832,

88 STAT, 58 ‘employee’ means any individual employed by an employer.
mﬁ—"&'}yln the case of an individual employed by a puglic agency, such

80 Stat, 378,

“Industry,"

52 State

75 Stat,
86 Stat,

80 Stat,
86 Stat,

1060,

653
375,

8313
375,
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FEDERAL AND STATE EMPLOYEES

Sko. 6. (8) Sl) Section 3(d) is amended to read as follows:

“(d) ‘Employer’ includes any person, acting directly or indirectly
in the interest of an employer in relation to an employee and includes
a public agency, but does not include any labor organization (other
than when acting as an employer) or anyone acting in the capacity of
officer or agent of such Iabor organization.”

{2) Section 3(e) is amended to read as follows:

“(e) (1) Except as provided in paragraphs (2) and (3), the term

term means—
“(A) any individual employed by the Government of the
United States—

“(i) as a civilian in the military departments (as defined
in section 102 of title 5, United States Code) .

“(ii) in any executive agency (as defined in section 105 of
such title),

“(iii) in any unit of the legislative or judicial branch of
the Government which has positions in the competitive
service,

%(iv) in a nonappropriated fund instrumentality under the
jurisdiction of the Armed Forces, or

“(v) in the Library of Con ;

“(B) any individual employed by the United States Postal
Service or the Postal Rate Commission ; and

“(C) any individual employed by a State, political subdivision
of a State, or an interstate governmental agency, other than such
an individual—

“(i) who is not subject to the civil service laws of the State,
political subdivision, or agency which employs him; and

“(il) who—

“(I) holds a public elective office of that State, political
subdivision, or agency,

“(II) is selected by the holder of such an office to be
a member of his personal staff,

“(III) is appointed by such an officeholder to serve on
a ?ohc making level, or

‘(IV) who is an immediate adviser to such an office-
holder with respect to the constitutional or legal powers
of his office.

“(8) For purposes of subsection (u), such term does not include
any individual employed by an employer engaged in agriculture if
such individual is the parent, spouse, child, or other member of the
employer’s immediate familg.”.

3?1 Section 3(h) is amended to read as follows: :

“(h) ‘Industry’ means a trade, business, industry, or other activity,
or branch or group thereof, in which individuals are gainfully
employed.”.

4) Section 3(r) is amended by inserting “or” at the end of para-
grap (221 and by inserting after that paragraph the following new
paragraph :

e 3) in connection with the activities of a public agency,”.

(5) Section 3(s) is amended—

(A) by striking out in the matter preceding paragraph (1)
“including employees handling, selling, or otherwise working on
” and inserting in lieu thereof “or employees handling, sell-

Ing, or otherwise working on goods or materials”,

(A8)
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88 STAT, 60

(B) by striking out “or” at the end of paragraph (3),

(C) by striking out the period at the end of paragraph (4) und
inserting in licu thereof “; or”,

(Dh) by adding after paragraph (4) the following new para-

raph

& “(5) is an activity of a public agency.”, and

(E) by adding after the last sentence the following new sen-
tence : ““T'he employees of an enterprise which is a public agency
shall for purposes of this subsection be deemed to be employees
engaged in commerce, or in the production of goods for com-
merce, or employees handling, selling, or otherwise working on
goods or materials that have been moved in or produced for
commerce.”,

(8) Section 3 is amended by adding after subsection (w) the follow-

ing:

g(x) ‘Public agency’ means the Government of the United States;
the government of a State or political subdivision thereof ; any agency
of the United States (including the United States Postal Serviee and
Postal Rate Commission), a State, or a political subdivision of a
State; or any interstate governmental agency.”.

(b) Section 4 is amended by adding at the end thereof the following
new subsection: '

“(fy The Secretary is authorized to enter into an agreement with
the Librarian of Congress with respect to individuals employed in
the Library of Congress to provide for the carrying out of the Sce-
retary’s functions under this Act with respect to such individnals. Not-
withstanding any other provision of this Act, or any other law. the
Civil Service Commission is authorized to administer the provisions
of this Act with respect to any individual employed by the United
States (other than an individual employed in the Library of Congress,
United States Postal Service, Postal i{ato Commission. or the Ten-
nessce Valley Authority). Nothing in this subsection shall be con-
strued to affect the right of an employee to bring an action for unpaid
minimum wages, or unpaid overtime compensation. and lquidated
damages under section 16(b) of this Act.”.
~ () (1) (A) Effective January 1, 1975, section 7 is amended by add-
ingat the end thereof the following new subsection :

*(k) No public ageney shall be deemed to have violated subseetion
(1) with respect to the employment of any employee in fire protection
activities or any employee in law enforcement activities (including
security personnel in correctional institutions) if—

“(1) in a work period of 28 consecutive days the employee
receives for tours of duty which in the aggregate exceed 240 hours:
or

“(2) in the case of such an employee to whom a work period of
at least 7 but less than 28 days applies. in his work period the
employce receives for tours of duty which in the aggregate
exceed a number of hours which bears the snme 1atio to the num-
ber of consecutive days in his work period as 240 hours bears to
28 days,

compensation at a rate not less than one and one-half times the regular

rate at which he is employed.”
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Tffective date. (1)) Iuflective January 1, 1978, such section is amended—
Antey p. 60, (i) by striking out “exceed 216 hours” in paragraph (1) and
inserting in lieu thereof “exceed the lesser of (A) 216 hours, or
(BB) the average number of hours (as determined by the Secre-
tary pursuant to section 6(c¢)(3) of the Fair Labor Standards
Amendments of 1974) in tours of duty of employees engaged
in such activities in work periods of 28 consecutive days in cal-
endar year 19757 ; and
(ii) by striking out *as 216 hours bears to 28 days” in para-
eraph (2) and mserting in licu thereof “as 216 hours (or if
lower, the number of hours referred to in c¢lause (B) of para-
araph (1)) bears to 28 days™

75 Stat, 713 (2) (\) Section 13(b) is amended by striking out the period at the
80 stat, €37, end of paragraph (19) and inserting in lieu thereof *: or™ and hy add-
29 UsC 213. ing after that paragraph the following new paragraph:

*(20) any employee of a public agency who 1s employed in fire
protection or law enforcement activities (ineluding security per-
sonnel in correctional institutions) ;™.

Erfective date,  (13) ISffective January 1, 1975, seetion 13(b) (20) is amended to read
Supra. as follows:

=120} anv employee of a public agency who in any workweek
is employed in fire protection activities or any employee of a pub-
lie agency who in any workweek is employved in law enforeement
activities (including security personnel in correctional institu-
tions), if the public agency employs during the workweek less
than 5 employees in fire protection or law enforcement activities.
as the case may bes or™.

Studies, (3) The Secretary of Labor shall in the calendar year beginning
2 30213 January 101976, conduet (\) a study of the average number of hours
note, in tours of duty in work periods in the preceding calendar yenr of

cmployees (other than employees exempt from section 7 of the Fair
Supra., Labor Standards et of 1935 by seetion 13(h) (20) of such Aet) of

public agencies who arve emploved in fire protection activities, and
(B3) a study of the average number of hours in tours of duty in work
periods in the preceding ealendar year of employees (other than
employees exempt from section 7 of the Fair Labor Standards Aet of
1938 by seetion 13(h) (20) of such Act) of public agencies who arve
emploved in law enforcement activities (inchuding security personnel
“ublication in in corrcetional mstitutions). The Seevetary shall publish the results of
ederal Regls~ ¢,ch such study in the Federal Register.
g;"gtat 1069 (d) (1) The ~econd =entence of section 16(b) is amended to read as
75 Stac: 7a, follows: »Action to recover such Tiability may he mal‘ntmnml against
29 .0 216, any employer (including a public agency) in any Federal or State
conrt of competent jurisdiction by any one or more emiployees for and
in behalf of himself or themselves and other employees similarly
situated.”.

Statute of (2) (A) Section 6 of the Portal-to-Portal Pay Act of 1947 is
limitation, amended by striking out the period at the end of paragraph (c)
5“529"§i°“' and by inserting in lien thereof a semicolon and by adding after
335 af":g;“gh such paragraph the following:

oo “(d) with respeet to any cause of action brought under section
Supra., 16(b) of the IFair Labor Standards Act of 1938 against a State

or a politieal subdivision of a0 Stale i a district court of the
United States on or before April 18, 1973, the running of the
statutory periods of limitation chall be deemed suspended during
the period beginning with the commencement of any such action
and ending one hundred and cighty days after the effective date
of the Fair Labor Standards Amendments of 1974, except that
such suspension shall not be applicable if in such action judg-

(A-10)
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ment has been entered for the defendant on the grounds other

than State immunity from Federal jurisdiction.”.
(B) Section 11 of such Act is amended by striking out “(b)” after
“section 16”.
DOMESTIC SERVICE WORKERS

Skec. 7. (a) Section 2(a) is amended by inserting at the end the
following new sentence: “That Congress further finds that the employ-
ment of persons in domestic service in households affects commerce.”

(b) (1) Section 6 is amended by adding after subsection -(e) the
following new subsection:

“(f) Any employee— . .

“(1) who in any workweek is employed in domestic service in
2 houschold shall be paid wages at a rate not less than the wage
rate in effect under section 6(b) unless such employee’s compen-
sation for such service would not because of section 209(g) of the
Socinl Security Act constitute wages for the purposes of title 11
of such Act, or

“(2) who in any workweek— i

“(A) is employed in domestic service in one or more house-
holds. and
“(B) is so employed for more than 8 hours in the aggregate,
shall be paid wages for such employment in such workweek at a
rate not less than the wage rate in effect under section 6(b)."

(2) Section 7 is amended by adding after the subsection added
by section 6(c) of this Act the following new subsection:

“(1) No employer shall employ any em[:loyoe in domestic service
in one or more households for a workweek longer than forty hours
unless such employee receives compensation for such employment in
accordance with subsection (a{.”

(3) Section 13(a) is amended by adding at the end the following
new paragraph:

“(13) any employce em‘)loyed on a casual basis in domestic serv-
ice employment to provide babysitting services or any employee
employed in domestic service employment to provide companion-
ship services for individuals who (because of age or infirmity)
are unable to care for themselves (as such terms are defined and
delimited by regulations of the Secretary).”

(4) Section 13(b) is amended by adding after the paragraph added
by section 6(c) the following new paragraph:

“(21) any employee who is employed in domestic service in a
household and who resides in such houschold ; or™,

RETAIL. AND SERVICE ESTABLINHMENTS

Sec. 8. (a) Effective January 1. 1975, section 13(a) (2) (relating to
employees of retail and service establishments) is amended by strik-
ing out “$250,000” and inserting in lieu thereof “$225, 00",

(b) Effective January 1. 1976, such section is amended by striking
out “$225.000” and inserting in licu thereof “$200.000™,

(¢) Effective January 1, 1977, such section is amended by striking
out “or such establishment has an annual dollar volume of sales which
is less than $200,000 (exclusive of excise taxes at the retail level which
are separately stated)”.

TOBACCO EMPILOYEER

Sec. 9. (a) Section 7 is amended by adding after the subkection
added by section 7(b) (2) of this Act the following:
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“(m) For a period or periods of not more than fourteen workweeks
in the aggregate in any calendar year, any employer may employ any
employce for a workweek in excess of that specified in subsect |on‘(a)
without paying the compensation for overtime emiployment preseribed
in such subsection, if such employee—

(1) is employed by such employer— o

“(A) to provide services (including stripping and grad-
ing) necessary and incidental to the sale at auction of green
leaf tobacco of type 11,12, 13, 14,21, 22,23, 24, 31, 35, 36, or 37
(as such types are defined by the Secretary of Agriculture).,
or in auction sale. buying. handling, stemming, redrying,

acking. and storing of such tobacco, .

“(B) in auction sale, buying, handling, sorting, grading,
sacking, or storing green leaf tobacco of type 32 (assuch type
is defined by the Secretary of Agrieulture), or )

“(C) in auction sale, buying, handling, stripping. sorting,
grading, sizing, packing, or stemming prior to packing, of
perishable cigar leaf tobacco of type +1. 42, 43, H, 45, 46,
51, 52, 53, b4, 55, 61, or 62 (as such types are defined by the
Secretary of Agriculture); and

“(2) receives for— o

“(A) such employment by such employer which is in excess
of ten hours in any workday, and _

“(B) such employment by such employer which is in excess
of forty-cight hours in any workweek, '

compensation at a rate not less than one and one-half times the
regular rate at which he is employed. o .
An employer who receives an exemption under this subsection shall
not be eligible for any other exemption under this section.”.

(b) (1) Section 13(a) (14) is repealed.

(2) Section 13(b) is amended by adding after the paragraph added
by section 7 (b) (4) of this Act the following new paragraph:

“(22) any agricultural employee employed in the growing and
harvesting of shade-grown tobacco who is engaged in the proc-
essing (including, but not limited to, drying, curing, fermenting,
bulking, rebulking, sorting, grading, aging, and baling) of such
tobacco, prior to the stemming process, for use as cigar wrapper
tobacco; or”.

TELEGRAPH AGENCY EMPLOYEES

Sec 10. (a) Section 13(a)(11) (relating to telegraph agency

employees) is repealed.
) (1) Section 13(b) is amended by adding after the paragraph
added by section 9(b) (2) of this Act the following new paragraph:
“(23) any employee or proprietor in a retall or service estab-
lishment which qualifies as an exempt retail or service establish-
ment under paragraph (2) of subsection (a) with respect to
whom the provisions of sections 6 and 7 would not otherwise
apply, who is engaged in handling telegraphic messages for the
public under an agency or contract arrangement with a telegraph
company where the telegraph message revenue of such agency does
not exceed $500 a month, and who receives compensation for
employment in excess of forty-eight hours in any workweek at a
rate not less than one and one-half times the regular rate at which
he is employed; or”.

(2) Effective one year after the effective date of the Fair Labor
Standards Amendments of 1974, section 13(b)(23) is amended by
striking out “forty-eight hours” and inserting in lieu thereof
“forty-four hours”.

(A-12)
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(3) Effective two years after such date. section 13(b)(23) 1s
repealed.

SEAFOOD CANNING AND PROCESSING FMPLOYEES

Sre. 11 (a) Section 13(b) (4) (relating to fish and seafood proc-
essing employees) is amended by inserting “who is™ after “employee™,
and Dby inserting before the semicolon the following: . and who
receives compensation for employvment in excess of forty-eight hours
in any workweek at a rate not less than one and one-half times the
regular rate at which he is employed™.

(by Xffective one year after the etfective date of the Fair Labor
Standards Amendments of 1974, section 13(b) (4) is amended by
striking out “forty-eight hours™ and inserting in leu thereof *forty-
four hours™

(e) Effective two years after such date. section 13(b)(4) is
repealed.

NURSING HOME EMPLOYEES

Sec. 12, (a) Section 13(b) (8) (insofar as it relates to nursing home
employees) is amended by striking out *“any employce who () is
employed by an establishment which is an institution (other than a
hospital) primarily engaged in the care of the sick, the aged, or the
mentally i1t or defective who reside on the premises™ and the remain-
der of that paragraph.

(b) Section 7(j) 1s amended by inserting after “a hospital™ the
following: “or an establishment which is an institution primarily
engaged in the care of the sick. the aged. or the mentally ill or defec-
tive who reside on the premises™.

HOTEL, MOTFEL, AND RESTAURANT EMPLOYFES AND TIPPED EMPLOYEES

Sec. 13. (a) Section 13(b) (8) (insofar as it relates to hotel, motel,
and restaurant employees) (as amended by section 12) is amended
(1) by striking out “any employee™ and inserting in lieu thereof
“{A) any employee (other than an employee of a hotel or motel who
performs maid or custodial services) who 1s™, (2) by inserting before
the semicolon the following: “and who reccives compensation for
employment in excess of forty-eight hours in any workweek at a rate
not less than one and one-half times the regular rate at which he is
employed”, and (3) by adding after such section the following:

“(B) any employee of a hotel or motel who performs maid or
custodial services and who receives compensation for employment
in excess of forty-eight hours in any workweek at a rate not less
than one and one-half times the regular rate at which he
is employed; or™”.

(b) Effective one year after the effective date of the Fair Labor
Standards Amendments of 1974, subparagraphs () and (B) of sec-
tion 13(b) (8) are each amended by striking out “forty-eight hours”
and inserting in lieu thereof “forty-six hours”.

(c) Effective two years after such date. subparagraph (B) of section
13(b) (8) is amended by striking out “forty-six hours” and inserting
in lieu thereof “forty-four hours”.

(d) Effective three vears after such date. subparagraph (B) of
section 13(b) (8) is repealed and such section is amended by striking
out “(A)".

(e) The last sentence of section 3(m) is amended to read as follows:
“In determining the wage of a tipped employee, the amount paid such
cmployee by his employer shall be deemed to be increased on account
of tips by an amount determined by the employer. but not by an
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amount in excess of 50 per centum of the applicable minimum wage
rate, except that the amount of the increase on account of tips deter-
mined by the employer may not exceed the value of tips actua.llf;
received by the employee. The previous sentence shall not apply wit
respect to any tipped employce unless (1) such employee has been
informed by the employer of the provisions of this subsection, and (2}
all tips received by such employee have been retained by the employee,
except that this subsection shall not be construed to prohibit the pool-
ing of tips among employees who customarily and regularly receive
3 ”
aps- SALESMEN, PARTSMEN, AND MECHANICS

Skc. 14. Section 13(b) (10) (relating to salesmen, partsmen, and
mechanics) is amended to read as follows: ] ' )

“(10) (A) any salesman, partsman, or mechanic primarily
engaged in selling or servicing automobiles, trucks, or farm imple-
ments, if he is employed by a nonmanufacturing establishment
primarily engaged in the business of selling such vehicles or
implements to ultimate purchasers; or ) )

“(B) any salesman primarily engaged in selling trailers, boats,
or aircraft, if he is employed by a nonmanufacturing establish-
ment primarily engaged in the business of selling trailers, boats,
or aircraft to ultimate purchasers; or”.

FOOD SERVICE ESTABLISHMENT EMPLOYEES

Skc. 15. (a) Section 13 (b) (18) (relating to food service and catering
employees) is amended by inserting immediately before the semicolon
the following: “and who receives compensation for employment in
excess of forty-eight hours in any workweek at a rate not less than
one and one-half times the regular rate at which he is employed™.

(b) Effective one year after the effective date of the Fair Labor
Standards Amendments of 1974, such section is amended by striking
out “forty-eight hours™ and inserting in lieu thereof “forty-four
hours”.

(c) Effective two years after such date, such section is repealed.

BOWLING EMPLOYEES

Sec. 16. (a) Effective one year after the effective date of the Fair
Labor Standards Amendments of 1974, section 13(b) (19) (relating
to employees of bowling establishments) is amended by striking out
“forty-eight hours” and inserting in lieu thereof “forty-four hours”.

(b) Effective two years after such date, such secfion is repealed.

SUBSTITUTE PARENTS FOR INSTITUTIONALIZED CIILDREN

Skc. 17. Section 13(b) is amended by inserting after the paragraph
added by section 10(b) (1) of this Act the following new paragraph :
¥ é24) any employee who is employed with his spouse by a non-
profit educational institution to serve as the parents of children—
“(A) who are orphans or one of whose natural parents is
deceased, or
“(B) who are enrolled in such institution and reside in resi-
dential facilities of the institution,
while such children are in residence at such institution, if such
employee and his spouse reside in such facilities, receive, without
cost, board and lodging from such institution, and are together
compensated, on a cash basis, at an annual rate of not less than
$10,000; or”.

(A-14)
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EMPLOYEES OF CONGLOMERATES

Sec. 18. Section 13 is amended by adding at the end thereof the
llowing: )

“(g) The exemption from section 6 provided by paragraphs (2)
id (6) of subsection (a) of this section shall not apply with respect
 any employee employed by an establishment (1) which controls,
controlled by, or is under common control with, another establish-
ent the activities of which are not related for a common business
urpose to, but materially support the activities of the establishment
nploying such employee; and (2) whose annual gross volume of sales
ade or business done, when combined with the annual gross volume of
iles made or business done by each establishment which controls, is
mtrolled by, or is under common control with, the establishment
nploying such employee, exceeds $10,000,000 (exclusive of excise
Xes at the retail level which are separately stated). except that the
temption from section 6 provided by paragraph (2) of subsection
1) of this section shall apply with respect to any establishment
sscribed in this subsection which has an annual dollar vohune of sales
hich would permit it to qualify for the exemption provided in para-
vaph (2) of subsection (a) if it were in an enterprise described in
ction 3(s).”.

SEASON.AL INDUSTRY EMPLOYEES

Skc. 19. (a) Section 7(c) and 7(d) are each amended—
(1) by striking out “ten workweeks™ and inserting in lien
thereof “seven workweeks”, and
(2) by striking out “fourteen workweeks” and inserting in lieu
thereof “ten workweeks”.
(b) Section T(c) is amended by striking out “fifty hours™ and
serting in lieu thereof “forty-eight hours™.
(c)dEdﬁ'ective January 1. 1975, sections 7(c) and 7(d) are each
mended—
(1) by striking out “seven workwecks” and inserting in lieu
thereof “five workweeks". and
(2) by striking out “ten workweeks” and inserting in lien there-
of “seven workweeks”.
(d)(l l‘iﬂocti\'e January 1, 1976, sections 7(¢) and 7(d) are cach
mended—
(1) by striking out “five workweeks™ and inserting in lien
thereof “three workweeks”, and
(2) by striking out “seven workweeks™ and inserting in lien
thereof “five workweeks"”.
(e) Effective December 31, 1976, sections 7(¢) and T(d) are
epealed.

COTTON GINNING AND SUGAR PROCESSING EMPLOYEES

Sec. 20, (a) Section 13(b) (13) is amended to read as follows:

“(15) any employce engaged in the processing of maple sap into
sugar (other than refined sugar) or syrup; o™,

(b) (1) Section 13(b) is amended by adding after paragraph (24)
he following new paragraph:

“(25) any employee who is engaged in ginning of cotton for
market in any place of employment located in a county where
cotton is grown in commercial quantities and who receives com-
pensation for employment in excess of—

“(A) seventy-two hours in any workweek for not more
than six workweeks in a year,
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“(B) sixty-four hours in any workweek for not more than
four workweeks in that year,
“(C) fifty-four hours in any workweek for not more than
two workweeks in that year, and
“(D) forty-eight hours in any other workweek in that
year, )
at a rate not less than onc and one-half times the regular rate at
which he is employed; or”.
Effective date, (2) Effective January 1, 1975, section 13(b) (25) is amended—
Ante, ps 56, () by striking out “seventy-two™ and inserting in lieu thereof
“sixty-six”';
(B) by striking out “sixty-four™ and inserting in lieu thereof
“sixty”;
(C) by striking out “fifty-four™ and inserting in lieu thereof

“fifty”;
(D) 7by striking out “and™ at the end of subparagraph (C);
and

(E) by striking out “forty-eight hours in any other workweek
in that year,” and inserting in leu thereof the following: “forty-
six hours in any workweek for not more than two workweeks 1n
that year, and

“(E) forty-four hours in any other workweek in that year,™.

Effeotive date, (3) Effective January 1, 1976, section 13(b) (25) is amended—

(A) by striking out “sixty-six” in subparagraph {.\\) and in-
serting in lieu thereof *“sixty’:

(B) by striking out *sixty™ in subparagraph (B) and inserting
in lieu thereof “fifty-six™;

(C) by striking out “fifty™ and inserting in lieu thereof “forty-
eight™;

71)) by striking out “forty-six™ and inserting in lieu thereof
“forty-four™; and

(E) by striking out “forty-four™ in subparagraph (E) and
inserting in lieu thereof “forty™.

Ante, p. 66, (¢) (1) Section 13(b) is amended by adding after paragraph (25)
the following new paragraph:

“(26) any employee who is engaged in the processing of sugar
beets, sugar beet molasses, or sugarcane into sugar (other than
refined sugar) or syrup and who receives compensation for
employment in excess of—

“(.\) seventy-two hours in any workweek for not more
than six workweeks in a vear,
“(B) sixty-four hours in any workweek for not more than
four workweeks in that year.
“(() fifty-four hours in any workweek for not more than
two workwecks in that year, and
“(D) forty-eight hours in any other workweek in that
year,
at a rate not less than one and one-half times the regular rate at
which he is employed; or”.
Effective date, (2) Effective January 1, 1975, section 13(b) (26) is amended—

(A) by striking out “seventy-two" and inserting in lieu thereof
“sixty-six”;

B (B) by striking out “sixty-four” and inserting in lieu thereof
sixty™;

‘ﬁ(fC) by striking out “fifty-four” and inserting in lieu thereof

» ty";

S{D) by striking out “and” at the end of subparagraph (C);
an

(A-16)
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(1) by striking out “forty-eight hours in any other workweek
in that year,” and inserting in lieu thereof the following: “forty-
six hours in any workweek for not more than two workweeks in
that year, and

“(E) forty-four hours in any other workweek in that year,”.

(3) Effective January 1, 1976, section 13(b)(26) is amended—

(A) by striking out “sixty-six” in subparagraph (A) and
inserting in lieu thereof “sixty”;

(B) by striking out “sixty” in subparagraph (B) and inserting
in lieu thereof “fifty-six”;

(C’) by striking out “fifty” and inserting in licu thereof “forty-
eight”;

(D) by striking out “forty-six” and inserting in lieu thercof
“forty-four”; anc
_ (E) by striking out “forty-four” in subparagraph (E) and
inserting in lieu thereof “forty”. "

LOCAL TRANSIT EMPLOYLES

Sec. 21. (a) Section T is amended by adding after the subsection
added by section 9(a) of this Act the following new subsection :

*{n) In the cace of an employee of an emplover engaged in the busi-
ness of operating a street, suburban or interurban electric railway, or
local trolley or motorbus carrier (regardless of whether or not such
railway or carrier 1s public or private or operated for profit or not for
profit), in determining the hours of employment of such an employee
to which the rate prescribed by subsection (a) applies there shall bhe
excluded the hours such employee was employed in charter activities
Ly such employer if (1) the employee’s employment in such activities
was pursuant to an agreement or understanding with his emplover
arrived at before engaging in such employment, and (2) if employ-
ment in such activities 18 not part of such employee's regular
employment.”

{b) (1) Section 13(b) (7) (relating to employecs of street, <iburban
or interurban electric railways, or local trolley or motorbus carriers)
is amended by striking out “(if the rates and services of such railway
or carrier are subject to regulation by a State or local ageney™ and
inserting in lieu thereof the following: * (regardless of whether or not
such railway or carvrier is public or private or operated for profit
or not for profit), if such employee receives compen=ation for employ-
ment in excess of forty-eight hours in any workweek at a rate not less
than one and one-half times the regular rate at which he is employed™.

(2) Effective one year after the effective date of the Fair Labor
Standards Amendments of 1974, such section is amended by striking
out “forty-cight hours™ and inserting in lien thereof “forty-four
hours™.

(3) Effective two years after <uch date, such section is repealed.

COTTON AND SUGAR SERVICES EMPLOYEES

Skc. 22, Seetion 13 is amended by adding after the subsection added
by section 18 the following:

“(h) The provisions of section 7 shall not apply for a period or
periods of not more than fourteen workwecks in the aggregate in any
calendar year to any employvee who—

“(1) is empioyml by such employer—
“(\) exclusively to provide services necessary and inci-
dental to the ginning of cotton in an establishment primarily
engaged in the ginning of cotton ;
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“(B) exclusively to provide services necessary and inci-
dental to the receiving, handling, and storing of raw cotton
and the compressing of raw cotton when performed at a
cotton warehouse or compress-warehouse facility, other than
one operated in conjunction with a cotton mill, primarily
engaged in storing and compressing;

“(C) exclusively to provide services necessary and inciden-
tal to the receiving, handling, storing, and processing of cot-
tonseed in an establishment primarily engaged in the
receiving, handling, storing, and processing of cottonseed ; or

“(D) exclusively to provide services necessary and inciden-
tal to the processing of sugar cane or sugar beets in an estab-
lishment primarily engaged in the processing of sugar cane
or sugar beets; and

“(2) receives for—

*“(A) suchemployment by such employer which is in excess
of ten hours in any workday, and

“(B) such employment by such employer which is in excess
of forty-eight hours in any workweek,

compensation at a rate not less than one and one-half times the
regular rate at which he is employed.
Any employer who receives an exemption under this subsection shall
not be eligible for any other exemption under this section or section 7.”.

OTHER EXEMDPTIONS

Skc. 23. (a) (1) Section 13(a) (9) (relating to motion picture theater
employees) is repealed.

{'2) Section 13(b) is amended by adding after paragraph (26) the
following new paragraph:

“(27) any employee emP]oyed by an establishment whicly is a
motion picture theater; or”.

(b)l((]l) Section 13(a)(13) (relating to small logging crews) is
repealed.

(2) Section 13(b) is amended by adding after paragraph (27) the
following new paragraph:

“(28) any employee emploved in planting or tending trees,
cruising, surveving, or felling timber, or in preparing or trans-
porting logs or other forestry products to the mill, processing
plant, railroad, or other transportation terminal, if the number of
employees employed by his employer in such forestry or lumber-
ing operations does not exceed eight.”.

(c) Section 13(b)(2) (insofar-as it relates to pipeline employees)
is amended by inserting after “employer” the following: “engaged in
the operation of a common carrier by rail and”.

EMPLOYMENT OF STUDENTS

Skc. 24, (a) Section 14 is amended by striking out subsections (a),
{b), and (¢) and inserting in lieu thereof the following:

“Sre. 14. (a) The Secretary, to the extent necessary in order to pre-
vent curtailment of opportunities for employment, shall by regulations
or by orders provide for the employment of learners, of apprentices,
and of messengers employed primarily in delivering letters and mes-
sages, under special certificates issued pursuant to regulations of the
Secretary, at such wages lower than the minimum wage applicable
under section 6 and subject to such limitations as to time, number, pro-

ortion, and length of service as the Secretary shall prescribe.

“(b) (1) (A) The Secretary, to the extent necessary in order to
prevent curtailment of opportunities for employment, shall by special

(A-18)
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certificate issued under a regulation or order provide, in accordance
with subparagraph (B), for the employment, at a wage rate not less
than 85 per centum of the otherwise applicable wage rate in effect
under section 6 or not less than $1.60 an hour, whichever is the higher
(or in the case of employment in Puerto Rico or the Virgin Islands
not described in section 5(e), at a wage rate not less than 85 per
centum of the otherwise applicable wage rate in qﬁ'ect under section
6(c)), of full-time students (ljegardlgss of age but in co'mplmnce with
applicable child labor laws) in retail or service establishments.
“(B) Except as provided in paragraph (4) (B), during any month
in which full-time students are to be employed in any retail or service
establishment under certificates issued under this subsection the pro-
portion of student hours of employment to the total hours of employ-
ment of all employees in such est_abhshmen.t may not exceed—

“(i) in the case of a retail or service establishment whose
employees (other than employees engaged in commerce or in the
production of goods for commerce) were covered by this Act
before the effective date of the Fair Labor Standards Amendments
of 1974— .

“(I) the proportion of student hours of employment to the
total hours of employment of all employees in such estab-
lishment for the corresponding month of the immediately
preceding twelve-month period,

“(II) the maximum proportion for ani corresponding
month of student hours of employment to the total hours of
employment of all employees in such establishment applicable
to the issuance of certificates under this section at any time
before the effective date of the Fair Labor Standards Amend-
ments of 1974 for the employment of students by such
employer, or

“(III) a proportion equal to one-tenth of the total hours
of employment of all employees in such establishment,

whichever is greater;

“(i1) in the case of retail or service establishment whose employ-
ees (other than employees engaged in commerce or in the pro-
duction of goods for commerce) are covered for the first time on
or after the effective date of the Fair Labor Standards Amend-
ments of 1974—

“(I) the proportion of hours of employment of students in
such establishment to the total hours of employment of all
employees in such establishment for the corresponding month
of the twelve-month period immediately prior to the effective
date of such Amendments,

“(II) the proportion of student hours of employment to
the total hours of employment of all employees in such estab-
lishment for the corresponding month of the immediately
preceding twelve-month period, or

“(III) a proportion equal to one-tenth of the total hours
of employment of all employees in such establishment,

whichever is greater; or

“(iii) in the case of a retail or service establishment for which
records of student hours worked are not available, the propor-
tion of student hours of employment to the total hours of
employment of all employees based on the practice during the
immediately preceding twelve-month period in (I) similar estab-
lishments of the same emYloyer in the same general metropolitan
area in which such establishment is located, (II) similar estab-

lishments of the same or nearby communities if such establish-
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"Student hours
of employment,"

Ante, pe 56.

80 Stat, 839,
29 UsC 206,

Regulations,

ment is not in a metropolitan area, or (III) other establishments
of the same general character operating in the community or the
nearest comparable coninunity. )
For purpose of clauses (i), (ii), and (iit) of this subparagraph, the
term ‘student hours of employment’ means hours during which stu-
dents are employed in a retail or service establishment under certifi-
cates issued under this subsection. )

“(2) The Secretary, to the extent necessary in order to prevent
curtailment of opportunities for employment, shall by special certifi-
cate issued under a regulation or order provide for the employment, at
a wage rate not less than 85 per centum of the wage rate in effect under
section 6(a) (5) or not less than $1.30 an hour, whichever is the higher
(or in the case of employment in Puerto Rico or the Virgin Islands
not described in section 5 (e), at a wage rate not less than 835 per centum
of the wage rate in effect under section 6(c)), of full-time students
(regardless of age but in compliance with applicable child labor Iaws)
in any occupation in agriculture,

“(3) The Secretary, to the extent necessary in order to prevent cur-
tailment of opportunities for employment, shall by special certificate
issued under a regulation or order provide for the employment by an
institution of higher education, at a wage rate not less than 8) per
centum of the otherwise applicable wage rate in effect under section 6
or not less than $1.60 an hour, whichever is the higher (or in the case
of employment in Puerto Rico or the Virgin Islands not described in
section 5(e), at 8 wage rate not less than 85 per centum of the wage rate
in effect under section 6(c) ), of full-time students (regardless of age
but in compliance with applicable child labor laws) who are enrolled
in such institution. The Secretary shall by regulation prescribe stand-
ards and requirements to insure that this paragraph will not create a
substantial probability of reducing the full-time employment oppor-
tunities of persons other than those to whom the minimum wage rate
authorized b{ this paragraph is applicable.

“(4) (A) A special certificate is;ued under paragraph (1), (2), or
(3) shall provide that the student or students for whom it is issued
shall, except during vacation periods, be employed on 2 part-time
basis and not in excess of twenty hours in any workweek.

“(B) If the issuance of a special certificate under paragraph (1) or
(2) for an employer will cause the number of students employed by
such employer under special certificates issued under this subsection
to exceed four, the Secretary may not issue such a special certificate
for the employment of a student by such employer unless the Secretary
finds employment of such student will not create a substantial prob-
ability of reducing the full-time employment opportunities of \)elsons
other than those employed under special certificates issued under this
subsection. If the issuance of a special certificate under paragraph (1)
or (2) for an employer will not cause the number of students employec
by such employer under special certificates issued under this subsection
to exceed four—

“(1) the Secretary may issue a special certificate under para-
graph (1) or (2) for the employment of a student by such
employer if such employer certifies to the Secretary that the
employment of such student will not reduce the full-time
employment opportunities of persons other than those employed
under special certificates issued under this subsection, and

“(ii) in the case of an employer which is a retail or service
establishment, subparagraph (B) of parafraph (1) shall not
apply with respect to the issuance of special certificates for such
employer under such paragraph.
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'The requirement of this subparagraph shall not apply in the case of
the issuance of speeial certificates under paragraph (3) for the employ-
ment of full-time students by institutions of higher education; except
that if the Secretary determines that an institution of higler edu-
cation i employing students under certificates issued under paragraph
(3) but in violation of the requirements of that pm'aﬁzl'nph or of regu-
lations issued thereunder, the requirements of this subparagraph shall
apply with respect to the issuance of special certificates under para-
graph (3) for the employment of students by such institution,

“(C") Nospecial certificate may be issued under this subsection unless
the employer for whom the certificate is to be issued provides evidence
satisfactory to the Secretary of the student status of the employees to
be employed under such special certificate.”

(b) Section 14 is further amended by redesignating subsection (d)
as subsection (¢) and by adding at the end the following new
subsection :

“(d) The Secretary may by regulation or order {)rovide that sections
6 and 7 shall not apply with respect to the employment by any ele-
mentary or secondary school of its students if such employment con-
stitutes, as determined under regulations prescribed by the Secretary,
an integral part of the regular education program provided by such
?clllool1 and _such employment is in accordance with applicable child

abor laws.™

(c) Section 4(d) is amended by adding at the end thereof the fol-
lowing new sentence: “Such report shall also include a summary of
the special certificates issued under section 14(b).™

CHILD LABOR

Sec. 25. (a) Section 12 (relating to child labor) is amended by
adding at the end thereof the following new subsection:

“(d) In order to carry out the objectives of this section, the Secre-
tary may by regulation require employers to obtain from any employee
proof of age.”

(b) Section 13(c) (1) (relating to child labor in agriculture) is
amended to read as follows:

“(e) (1) Except as provided in paragraph (2}, the provisions of
section 12 relating to child labor shall not apply to any employce
employed in agriculture outside of school hours for the school district
where such employee is living while he is so employed, if such
employee—

“(A) is less than twelve years of age and (i) is employed by
his.parent, or by a person standing in the place of his parent, on
a farm owned or operated by such parent or person, or (ii) is
employed, with the consent of his parent or person standing in the
place of his parent, on a farm, none of the employees of which are
{because of section 13(a) (6) (A)) required to be paid at the wage
rate prescribed by section 6(a) (5),

“(B) is twelve years or thirteen years of age and (i) such
employment is with the consent of his parent or person standing
in the place of his parent, or (ii) his parent or such person is
em‘p]oyed on the same farm as such employee, or

“(C) is fourteen years of age or older.”.

(¢) Section 16 is amended by adding at the end thereof the follow-
ing new subsection:

‘(e) Any person who violates the provisions of section 12, relating
to child labor, or any regulation issued under that section, shall be
subject to a civil penalty of not to exceed $1,000 for each such viola-
tion. In determining the amount of such penalty, the appropriateness
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of such penalty to the size of the business of the ’Ferson charged and

the gravity of the violation shall be considered. The amount of such

pensﬁty, when finally determined, may be— )

“(1) deducted from any sums owing by the United States to the

person charged; o . .

“(2) recovered in a civil action brought by the Secretary in any
court of competent jurisdiction, in which litigation the Secretary
shall be represented by the Solicitor of Labor; or o

“(3) ordered by the court, in an action brought for a violation

52 Stat, 1068, of section 15(a) (4), to be paid to the Secretary.

29 USC 215.  Any administrative determination by the Secretary of the amount of
such penalty shall be final, unless within fifteen days after receipt of
notice thereof by certified mail the person charged with the violation
takes exception to the determination that the violations for which the
penalty is imposed occurred, in which event final determination of the
penalty shall be made in an administrative proceeding after opportu-
nity for hearing in accordance with section 554 of title 5, United States

80 Stat. 384, Code, and regulations to be promulgated by the Secretary. Sums col-
lected as penalties pursuant to this section shall be applied toward
reimbursement of the costs of determining the violations and assessing
and collecting such penalties, in accordance with the provisions of sec-
tion 2 of an Act entitled ‘An Act to authorize the Department of Labor
to make special statistical studies upon payment of the cost thereof,

48 stat, 5823 and for other purposes’ (29 U.S.C. 9:3.”

53 Stat, 581.

SUITS BY SECRETARY FOR BACK WAGES

63 Stat, 9193 Skc. 26. The first three sentences of section 16(c) are amended to
80 Stat, 844, read as follows:“The Secretary is authorized to supervise the payment
29 USC 216,  of the unpaid minimum wages or the unpaid overtime compensation
Antey pp. 55, owing to any employee or employees under section 6 or 7 of this Act,
8. and the agreement of any employee to acceﬁt such payment shall upon
payment in full constitute a waiver by suc elnp10{ee of any right he
may have under subsection (b) of this section to such unpaid minimum
wages or unpaid overtime comﬁensation and an additional equal
amount as liquidated damages. The Secretary may bring an action in
any court of competent jurisdiction to recover the amount of the unpaid
minimum wages or overtime compensation and an equal amount
as liquidated damages. The right provided by subsection (b) to bring
an action by or on behalf of any employee and of any employee to
become a party plaintiff to any such action shall terminate upon the
filing of a complaint by the Secretary in an action under this subsec-
tion in which a recovery is sought of unpaid minimum wages or
unpaid overtime compensation under sections 6 and 7 or liquidated or
other damages provided by this subsection owing to such employee
by an employer liable under the provisions of subsection (b), unless
such action is dismissed without prejudice on motion of the Secretary.”

ECONOMIC EFFECTS STUDIES

Ante, po 72, Sec. 27. Section 4(d) is amended by—

(1) inserting “(1)” immediately after “(d)”,

(2) inserting in the second sentence after “minimum wages”
the following: “and overtime coverage”; and

(3) by adding at the end thereof the following new paragraphs:
“(2) The Secretary shall conduct studies on the justification or lack
Ante, p. 72, thereof for each of the special exemptions set forth in section 13 of
this Act, and the extent to which such exemptions apply to employees
Antey p. 66,  of establishments described in subsection (g) of such section and
the economic effects of the application of such exemptions to such

(A-22)
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employees. The Secretary shall submit a report of his findings and Report to Con-
rccommendations to the Congress with respect to the studies conducted &ress,
under this paragraph not later than January 1, 1976.

“(3) The Secretary shall conduct a continuing study on means
to prevent curtailment of employment opportunities for manpower
groups which have had historically high incidences of unemployment
(such as disadvantaged minorities, youth, elderly, and such other
groups as the Secretary may designate). The first report of the results Reports to
of such study shall be transmitted to the Congress not later than Congressy
one year after the effective date of the Fair Labor Standards Amend-
ments of 1974. Subsequent reports on such study shall be transmitted
to the Congress at two-year intervals after suci; effective date. Each
such report shall include suggestions respecting the Secretary's author-
ity un&or section 14 of this Act.”. Ante, p. 69,

AGE DISCRIMINATION

Sec. 28, (a)(1) The first sentence of section 11(b) of the Age
Discrimination in Employment Act of 1967 (29 U.S.C. 630(b)) 1s 81 stat, 605,
ztmon(le(l by striking out “twenty-five” and inserting in lieu thereof
“twenty”,

(2) The second sentence of section 11(b) of such Act is amended
to read as follows: “The term also means (1) any agent of such a
person, and (2) a State or political subdivision of a State and any
azency or instrumentality of a State or a political subdivision of a
State, and any interstate agency, but such term does not include the
United States. or a corporation wholly owned by the Government of
the United States.”.

(3) Scetion 11(c) of such Act is amended by striking out %, or an
agency of u State or political subdivision of a State, except that such
term shall include the United States Employment Service and the
system of” State and local employment scrvices receiving -Federal
iassistance’”,

(4) Section 11(f) of such Act is-amended to read as follows:

“(f) The term ‘employee’ means an individual employed by any "Emoloyee,”
employer except that the term ‘employee’ shall not include any
person elected to public office in any State or political subdivision
of any State by the qualified voters thercof, or any person chosen
by such officer to be on such officer’s personal staff, or an appointee on
the policymaking level or an immediate wlviser with rvespect to the
excereise of the constitutional or legal powers of the oftice. The exemp-
tion set forth in the preceding sentence shall not include employees
subject to the civil service laws of a State government, governmental
agency, or political subdivision.”.

(5) Section 16 of such Act is amended by striking out “$3,000,000” 23 usc 634,
and inserting in lieu thereof “$5,000,000”.

(b) (1) The Age Discrimination in Kmployment \ct of 1967 is
amended by redesignating sections 15 and 16, and all references
thereto. as sections 16 and 17, respectively.

(2) The Age Discrimination in Employment Act of 1967 is fur- 29 usc 633,
ther wended by adding immediately after section 11 the following
new section:

CNONDISCRIMINATION ON ACCOUNT OF AGE IN FEDERAL. GOVERNMENT
EMPLOYMENT

*Skc. 15, (a) All personnel actions affecting employees or applicants 29 usc 633a.
for employment (except with regard to aliens employed outside the
limits of the United States) in military departments as defined in
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Enforgement,

Reports,

Civil asctions,

section 102 of title 5, United States Code, in executive agencies as
defined in section 105 of title 5, United States Code (including employ-
ces and applicants for employment who are paid from nonappro-
priated funds), in the United States Postal Service and the Postal
Rate Commission, in those units in the government of the District of
Columbia having positions in the competitive service, and in those
units of the legislative and judicial branches of the Federal Govern-
ment having positions in the competitive service, and in the Library of
Congress shall be made free from any discrimination based on age.

“(b) Except as otherwise provided in this subsection, the Civil
Service Commission is authorized to enforce the provisions of subsec-
tion (a) through appropriate remedies, including reinstatement or
hiring of employees with or without backpay, as will effectnate the
policies of this section. The Civil Service Commission shall issue such
rules, regulations, orders, ;md instructions as it deems necessary and
appropriate to carry out its responsibilities under this section. The
Civil Service Commission shall—

“(1) be responsible for the review and evaluation of the oper-
ation of all agency programs designed to carry out the policy of
this section, periodically obtaining and publishing (on at least a
semiannual basis) progress reports from each department, agency,
or unit referred to in subsection (a) ;

“(2) consult with and solicit the recommendations of interested
individuals, groups, and organizations relating to nondiscrimina-
tion in emplovinent on account of age; and

“(3) provide for the acceptance and processing of complaints of
diserimination in Federal employment on account of age.

The head of each such department, agency. or unit shall comply with
such rules. regulations, crders, and instructions of the Civil Service
Commission which shall include a provision that an employee or appli-
cant for employment shall be notified of any final action taken on any
complaint of discrimination filed by him. thereunder. Reasonable
exemptions to the provisions of this section may be established by the
Commission but only when the C‘ommission has established a maxi-
mum age requirement on the basis of a determination that age is a
hona fide occupational qualification necessary to the performance of
the duties of the positicn. With respect to employment in the Library
of Congress, authorities granted in this subsection to the Civil Service
Commission shall be exercised by the Librarian of Congress.

“(¢) Any person aggrieved may bring a civil action in any Federal
district court of competent jurisdiction for such legal or equitable relief
as will effectuate the purposes of this Act. i )

“(d) When the individnal has not filed a complaint concerning age
discrimination with the Commission, no civil action may be commenced
by any individual under this section until the mdn'xdugﬂ has given
the Commission not less than thirty days’ notice of an intent to file
such action. Such notice shall be filed within one hundred and eighty
days after the alleged unlawful practice occurred. Upon receiving a
notice of intent to sue. the Commission shall promptly notify all per-
sons named thercin as prospective defendants in the action and take
any appropriate action to assure the elimination of any unlawful
practice. .

“(e) Nothing contained in this section shall relieve any Govern-
ment agency or official of the responsibility to assure nondiscrimina-
tion on account of age in employment as required under any provision
of Federal law.”
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EFFECTIVE DATE

Seo. 29. (a) Except as otherwise specifically provided, the amend-
ments made by this Act shall take effect on May 1, 1974.

(b) Notwithst,andinﬁ subsection (a), on and after the date of the
enactment of this Act the Secretary of Labor is authorized to prescribe
necessary rules, regulations, and orders with regard to the amend-
ments made by this Act.

Approved April 8, 1974,

LEGISLATIVE HISTORY:

HOUSE REPORTS: No, 934913 accompanying H.R, 12435 (Comm. on
Education and Labor) and No, 93-953 (Comm, of
Conference),
SENATE REPORT No, 93~690 (Comm, on Labor and Publioc Welfare),
CONGRESSTIONAL RECORD, Vol 120 (1974):
Feb, 28, Mar, 5, 7, considered and pasged Senate,
Mar, 20, considered.and passed House, amended, in lieu of
H.Re 12435,
Mar, 28, Senate and House agreed to oonference report,
WEKLY COMPILATION OF PRESIDENTIAL DOCIMFNTS, Vol, 10, No, 158
Apr, 8, Presidential statement,
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Title 29—Labor

CHAPTER V—WAGE AND HOUR
DIVISION

PART 553—EMPLOYEES OF PUBLIC
AZENCIES ENGAGEID IN FIRE PROTEC-
TI0N OR LAV ENFOPCENENT ACTIVI-
TIES (NCLUBING SECUIITY PERGON-
NEL IN CORRECTIONAL INSTITUTIONS)

The Fair Labor Standards Act of 1938
(52 Stat. 1060, as amended, 29 U.S.C. 201
et scq ), as amended by the Fair Labor
Stancards Amendments of 1974 (Pub. L.
93-250+, €8 Stat. 55), extends the Act's
mminmm  wacge, overtime, equal pay
and recordkeeping requirements to most
public arency emplovecs. In the case of
certian public agencies «i.e., those having
empioyees enzaged in fire protection and
law enforcement activities. including se-
curity personnel in correctional insutu-
tions), application of the Act’s overtime
provisions was delayed until January 1,
1875, This delav was accomplished by
new section 13¢b) (20 which provided
an mterim overtune exemption for gl
such emuvlovecs regardless of the size of
the employing public agency. Effective
January 1, 1973, however, the section
13/H1«20) exemption will. by its express
terme. be limited to fire protection and
Iav enforcement employeces who are em-
ploved by a public ageney which has,
durine the workweek. less than five em-
plevees so engaged. For larger public
arencies having such employees. the Act
proviues, in section 7k, a partial over-
fime exemption which. by its express
terms. becomes effective January 1, 197%5.
Tiese two sections are self-execuiing
oand do not depend upon administrative
ruies or regulations.

On Mayv 17, 1974, however, the Acting
Acministrator of the Waee and Hour
D:vi-ion. United States Department of
Labor, recognmizing the need for the is-
suance of guidelines for interpreting the
ncw and unique overtime exemptions
relating to these public agency employ-
ecs, published in the FEpERAL KEGISTER
(A0 PR 17596) notice of a hearing schied-
uled for June 3, 1974, to obtain evidence
and receive comments rezarding the
dut.2s, customs, practices, and working
conditions of such employ ces.

The public hearin .nich was held
as scheduled on June 3, 1974, lasted two
full days. during which tiume 11 individ-

uals and organizations testified and 143
related exhibits were made a part of the
hearing record.

‘Thereafter, on October 30, 1974, the
Administrator of the Wage and Hour
Division, after reviewing the hearing rec-
ord in lizht of the express language and
lecislative history of the sections 7(k)
and 13tb) ¢20) exemptions, issued pro-
posed regulations (29 CFR Part 553), de-
finine “employees engaced in fire pro-
tection and law enforcement activities”
and prescribing tentative guidelines for
deternuning hours worked. the work pe-
riod and tour of duty, and caused the
proposed regulations to be published in
the FEpERAL REGISTER (39 FRR 38663).

The propnsed regulations as thus pub-
lished invited interested persons to sub-
mit written comments, suggestions, data

or arguments in rerard to them on or
before December 2, 1974, and, in addition,
scheduled a further public hearmng for
November 18, 1974. In order to rive as
wide publicity as possihle to all affected
pubhic acencies, copies of the proposed
rexulations were mailed directly to the
rovernors of all 50 States. with informa-
tional copies going to every Siate At-
torney General and State Fire Marshal,
each of whom was requested to bring the
proposed regulations to the attention of
interested State and local goveimment
officials. In addition. approximately 800
copies of the proposed regulations were
mailed to individuals, labor organiza-
tions, employer organizations, State and
local government oflicials and agencies,
as well as to members of the United
States Congress.

The further public hearing, announced
in the FepErRAL REGISTER on November 1,
1974, was held in Washington, D.C., on
November 18-21, 1974, for the purpose
of receiving oral surgestions, proposals
and comments on the proposed Part 553
from interested persons. Thirtv-eight
individuals and organizations testified at
this second hearing and approximately
300 related exhibits were made a part
of the hearing record, which, along with
the Junc 1974 hearing record. is on file
with the Chief, Braanch of Wagre-Hour
Standards, Wage and Hour Division,
United States Department of Labor,
Room 1107, 711 14th Street, NW., Wash-
ington, D.C. 20210.

FEDERAL REGISTER, VOL. 39, NO. 246—FRIDAY, DECEMBER 20, 1974
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A thorough analysis of all testimony
and written material received in connec-
tion with the November 1974 hearine has
been made, again 1n conjuncticn with
the express statutory language and per-
tinent lezislative history., This analysis
indicated the desirabiity of making cer-
tain chunges and additions tn 29 CFR
Part 5.3. as proposcd. as well as adding
new sections to it for the purpose of call-
ing atiention to the existence of other
Fair Labor Stanaards Act exemptions
which mizht be available to public agen-
cies affecied by new Part 553, as well as
to the act's recordkeepinz requirements
which are appheabie to all covered em-
ployvers. Oihier chances in proposcd Part
553 expand the termn “any empioyee in
fire protection activities” to include em-
ployecs of torestry conservation avencies
who spot forest or brush fires .and help
in their extinguishment along with other
individuals who are called upon to assist
during periods of emergencies and high
fire dancer. Similarly, the term “any
emplovee in law enforcement activities”
has been expanded to include “border
patrol agents,” and modified to indicate
that fish and pame wardens and criminal
investigative agents assigned to such of-
fices as those of a district attorney may
be engared in such activities, depending
upon the particular facts. Both of the
foreroing terms have been further ex-
panded to indicate that bona fide fire
protection and law enforcement employ-
ees will not lose their exempt status
when they perform ‘support activities”
on a rotational assizhiment for training
or familiarization purposes, or for other
reasons due to illness, injury or infirmity;

the requirement that law enforcement
officers be sworn has been deleted, as has
‘the rcquirement for completed training,
The scctions dealing with  training
(§ 583.7), secondary and joint employ-
ment (§ 553.9, volunteers (§ 553.11) and

“comp time” (formerly & 553.17 and now .

§ 553.19) have heen further clarified, and
& new section his been added to explain
the general rules for determining com-
pensable hours of work. Numerous other
minor changes have been made but they
are not discussed in this preamble since
thev can be readily discerned by com-
parmg the rroposed Part 553 with the
version now to be issued. It was suggested
that changes be made in the current defi-
nitions of executive, administrative or
professional emrloyees, and these sug-

gestions, althouzh not germane to the
section T(k) or 13(b)(20) exemptions,
will be considered when 29 CFR Part 541
15 reissued. The arguments criticizing the
subsections dealing withh mutual aid
acreements (§ 553.10) and sleep and meal
time (§ 553.15) were carefully considered.
No substantive changes were made, how-
ever, because these subsections restate
lezal requirements which cannot be
waived or altered by any oflicial of the
Deparurent of Labor., Numerous other
arguments were directed to the inflation-
ary or cost impact of Part 553, What-
ever impact there is, however, is the re-
suit of the 1974 Amendments, which,
after Conecress had considered these
same arsuments, expressly extended
overtine protection to employees en-
gazesd In fire protection and law enforce-
ment activities. Moreover, the extent to
which the Act will have a cost impact on
such public acencies depends, in large
pait, uoon which of the several alterna-
tives cpen to tliem the State and local
juriccictions elect to use. Assuming that
all jurisdictions elect section 7(k), with-
out anv modification in the present tours
of duty, the estimated cost impact of the
extension of the Act’s overtime require-
ment for calendar year 1975 is estimated
to be $27 million for all such jurisdic-
tions.

In issuine Part 553, it is recognized
that the Secretary of Labor has been di-
rect~3 bv the 1974 Amendments to con-
duct a study in calendar year 19%6 of
the nours erdinarilv worked by fire pro-
tecuion antd law enforcement employees,
and to pubiich the results thereof in the
YoorotL RESISTER (88 Stat. 61). Now,
therefore, pending completion of such
study or studies, the final version of
Part 553 is hereby adopted on an interim
basis to read as follows:

Bec.
553.1 Statutory provisions.
553.2 Purpose and scope,

EMPLOYEES ENGAGED IN FIRE PROTECTION AND
LAw ENFORCEMENT ACTIVITIES (INCLUD=-
ING SECURITY PERSONNEL IN CORREC-
TIONAL INSTITUTIONS)

Sec.

5533  Fire protection activities,

5534 Law enforcement activities.

553.5 20-percent limitation on nonexempt
work.

553.6 Public arency employees engaged in

both fire protection and law en=
forcement activities.
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Sec.

§53.7 Employees attending training facilie
ties.

§53.8 Ambhulance and rescue service em-
ployees.

653.9 Fire protection or law enforcement
employees who performa unrelated
work for their own argency or for
another public agency or private
employer.

553.10 Mutual aid.

553.11 Fire protection and law enforcement

volunteers.

RULES FOR DETERMINING THE Toowr ofF Doury,
WoRK PERIonp AND COMPENsAsLx HoUzms
oF WORK

553.12 General statement.

553.13 ‘Tour of duty.

553.14 General rules for determiuning com-
pensable hours of work.

Sleeping and meal time as compen-
sable hours of work,

‘Work period.

Early relief.

Trading time.

Time off for excess hours or so-called
“comp time.”

553.20 The “regular rate.”

553.21 Records to be kept.

AUTHORITY: Secs. 1-19, 53 Stat. 1060, as
amended; 83 Stat. 60; (29 U.S.C. 201-219).

§ 553.1 Statutory provisions.

(a) In extending coverage to certain
public agency employees, the Fair Labor
Standards Act (hercafter the Act), by
virtue of section 13(b) (20), pruvided a
complete overtime exemption for any
employee of a public agency who is en-
saged in fire protection or law eniorce-
ment activities (including secturity per-
sonnel in correctional institutions) dur-
ing the period between the effective date
of the 1974 Amendments (May 1, 1974¢)
to and through December 31, 1974. Begin-
ning January 1, 1973, however, %.a1s com-
plete overtime exemption may be claimed
only with respect to “any employee of a
public agency who in any workveek is
employed in fire protection activities or
any employee of a public agency who in
any workweek is empiloyed in law en-
forcement activities (including security
personnel] in correctional institutions),
if the public agency employs during the
workweek less than five employees in
fire protection or law enforcement ac-
tivities, as the case may be.”

(b) Beginning January 1, 1973, public
agencies not quahfying for the complete
overtime exemption provided in section
13(b) (20) will be required to pay over-
time compensation to their fire protec-

553.15

553.16
653.17
553.18
553.19

tion and law enforcement emnloyees on
a workweck basis as required by section
7(a) of the Act unless they elect to take
advantage of the partial overiime ex-
emption provided in section Ttk) which
applics, not on a workweek basis, but on
& work period basis, as follows:

® ¢ ¢ No public nzency shall be deemed
to have violated subsection (a) with respect
to the employment of any employee in fire
protection activities or any emplavee in law
enforcement activities (includinz sccurity
personnel In correctional institutions) ff—

(1) In a work perind of 28 cuousecutive
days the employee receives for tours of duty
which in the agvrezate exceed 240 haurs: or

(2) In the case of such an emmnloyees to
whom a work period of at least 7 but less
than 28 days applies, in his work perlod the
employee receives for tours of duty which

in the aggregnate exceed & number of hours
which bears the same ratio to the number of
consecutlve days in his work period as 240
hours bears to 28 days, compensation at a
rato of not less than one and oune-hailf times
the resular rate at which he 1s employed.

(B) Effective January 1, 1976, section 7(k)
18 amended by striking out “240 hours™ each
place it occurs and inserting in lieu thereof
“232 hours”.

(C) Effective January 1, 1977, such section
18 amended by striking out “232 hours™ each
place it occurs and inserting in lieu thereof
“216 hours”,

(D) Effective January 1, 1978, such section
is amended—

(1) By striking out “exceed 216 hours” in
paragraph (1) and inserting in lleu thereof
“exceed the lesser of (A) 216 hours, or (B)
the averags number of hours (as deter-
mined by the Secretary pursuant to sec-
tion 6(c)(3) of the Fair Lahor Standards
Amendments of 1974) in tours of duty of
employees engaced in such activities in
work periods of 28 consecutive days in cal-
endar year 1975"; and

(il) By striking out ‘“as 216 hours bears
to 28 days” in paragraph (2) and inserting
in lieu thercof ‘“‘as 216 hours (or if lower, the
number of hours referred to in clause (B) of
paragraph (1)) bears to 28 days * * *,

(¢) These statutory provisions, as is
apparent from their terms, are limited to
public agencies and do not apply to any
private organizatiocn engaged in furnish-
ing fire protection or law enforcement
services, and this is so even if the serv-
ices are provided under contract with a
public agency.

(d) In determining whether a public
agency qualifies for the section 13(b) (20)
exemption after January 1, 1975, the fire
protection and law entorcement activ-
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ities are considered separately. Thus, for
example, if a public agency employs less
than five employees in fire protection ac-
tivitics but five or more empioxees in law
enforcement activities (including secu-
rity personnel in a correcfional institu-
tion), it may claim the exemption for the
fire protection employees but not for the
law enforcement employees. No distinc-
tion is made between full-time and part-
time employvees, and both must be
counted in determining whether the ex-
emption apples. Bona fide volunieers
may be excluded. This determination of
the number of employees engaged in
each of the two named activities is made
on a workweek basis.
(e) In addition to the special exemp-
tions provided in sections 7(k) and 13
(b) (20), which are the subyect matter of
Parts 53, the Act provides other exemp-
tions which, depending upon the facts,
may be claimed for certain employees in
Lieu of such special exemptions. For
example, section 13(a) (1) provides a
complete exemption for any employee
employed in a bona fide executive, ad-
ministrative or professional capacity, as
those terms arc defined and delimited
in 29 CFR Part 541, and that exemption
may be claimed for any fire protection or
law enforcement employee who meets all
of the tests specified in Part 541 relating
to dutles, responsibilities and salary.
Thus, althoush police captains are clearly
emplovees enraged in law enforcement
activities, they may also, depending upon
the facts, qualify for the section 13«a)
(1) exemption, in which event the em-
ploylng agency may claim that exemp-
tion for such employees in lieu of the
section T(k) or 13(b) (20) exemption.
Similarly, certain criminal investigative
agents may qualify as administrative em-
ployees, in which event the employing
agency may elect which of the applicable
exemptions it will claim for such em-
ployees. In no event, however will the
election to take the section 13(a) (1)
exemption for an employee who qualifies
for it result 1n excluding that employee
from the count that must be made under
§ 553.1(d) in determining whether the
employer may claim for its other em-
ployees the section 13(b) (20) exemption.

§ 533.2 Purpose and scope.
The purpose of Part 553 Is to define
the pertinent statutory terms used in

sections 7tk) and 13(b) (20) and to set
forth the rules by which the Administra-

4

tor of the Wage and Hour Division will
determine the compensable hours of
work, tour of duty and work period in
applying the section 7(k) exemption.

EMPLOYEES ENGAGED IN F'IRE PROTECTION
AND LAW ENFORCEMENT ACTIVITIES (IN-
CLUDING SECURITY PERSONNEL IN COR-
RECTIONAL INSTITUTIONS)

§ 553.3 Fire protection activities.

(a) As used in section 7(k) and 13(b)
(20) of the Act, the term “any employee
in fire protection activities” refers to any
employee (1) who is employved by an or-
ganized fire department or fire protection
district and who, pursuant to the extent
required by State statute or local ordi-
nance, has been trained and hoas the
legal authority and responsibilily to en-
cage in the prevention, control or extin-
guishment of a fire of any type and (2)
who performs activities which are re-
quired for, and directly concerned with
the prevention, control or extinguish-
ment of fires, including such incidental
non-firefichting functions as housekeep-~
ing, equipment maintenance, lecturing,
attending community fire dritls and in-
specting homes and schools for fire haz-
ards. The term would include all such
employees, regardless of their status as
“trainee,” “probationary,” or “perma-
nent” employee, or of their particular
speciality or job title (e.g., fircfighter,
engincer, hose or ladder operator, fire
specialist, fire inspector, lieutenant, cap-
tain, inspector, fire marshal, battalion
chief, deputy chief, or chief), and regard-
less of their assignmnent to support activ-
ities of the type described in paragraph
(d) of this section, whether or not such
assignment is for training or famuliariza-
tion purposcs, or for reasons of illness,
injury or infirmity. The term would also
include rescue and ambulance service
personnel if such personnel form an in-
tegral part of the public agency’s fire
protection activities. See § 533.7.

(b) The term “any employee in fire
protection activities” also refers to em-
ployees vho work for forest conservation
agencies or other public agencies charged
with forest fire fighting responsiblilities,
and who direct or engage in (1) fire spot-
ling or lookout activities, or (2) fighting
fires on the fircline or from aircraft or
(3) operating tank trucks, bulldozers and
tractors for the purpose of clearing fire
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breaks. The term includes all persons so
engared, regardless of their status as
full time or part time agency employees
or as temporary or casual workers em-
ploved for a particular fire or for peri-
ods of high fire danger, including those
who have had no prior traming. It does
not 1mnclude such agency employees as
biologists and office personnel who do not
fight fires on a regular basis, except, of
course, during those emergency situa-
tions when they are called upon to spend
substantially all (i.e., 80 percent or more)
of their time during the applicable work
period in one or more of the activities
descrmbed in paragraph (b) (1), (2) and
(3) of this section. Additionally, for those
persons who actually engage i these
fire protection activities, the simultane-
ous performance of such related func-
tions as housekeeping, equipment main-
tenance, tower repairs and/or the con-
struction of fire roads, would also be
within the section 7(k) or 13¢b) (20)
exemption.

(¢) Not included in the term “‘em-
ployvee in fire protection activities” are
1he so-called “civilian” employees of a
fire department, fire district, or forestry
service who engage in such support ac-
tivities as those performed by dispaich-
ers, alarm operators, apparatus and
equipment repair and maintenance
workers, camp cooks, clerks, stenogra-
phers, ete.

§ 333.4 Law enforcement activities,

(a) As used in sections 7(k) and 13(b»
(207 of the Act, the termy “any employvee
in law enforcement activities” refers to
any employee (1) who is a uniformed or
plainclothed member of a body of offi-
cers and subordinates who are empow-
ered by statute or local ordinance to en-
force laws designed to maintain public
peace and order and to protect both life
and property from accidental oi* willful
injury. and to prevent and detect crimes,
(2) who has the power of arrest, and
(3) who is presently undergoing or has
undergone or will undergo on-the-job
training and/or a course of instruction
and study which typically includes physi-
cal trainmg, self-defense. firearm pro-
ficiency, criminal and civil law principles,
investigative and law enforcement tech-
niques, community relations, medical aid
and ethics.
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Employees who meet these tests are con-
sidered to be engaged in law enforce-
ment activities regardless of their rank,
or of theiwr status as *“trainee.” “proba-
tionary” or “permanent” emplovee, and
regardiess of thewr assignment to duties
incidental to the performance of their
law enforcement activities such as equip-
ment maintenance, and lectuning, or to
support activities of the type described
i paragraph (f) of this section, whether
or not such assignment is for training or
tamiharzation purposes, or for reasons
of illness, MMjury or infirmity. The term
would also include rescue and ambulance
service personnel if such personnel form
an integral part of the public agency's
law enforcement activities. See § 553.8.

(b)Y Typilcally, emplovees engaged in
law enforcement activities Include city
poiice; district or local police; sherills,
under sherifIs or deputy shenfls who are
regularly employed and paid as such:
court marshals or deputy marshals; con-
stables and deputy constables who are
regularly employed and paid as such;
border control agents; state troopers and
highway patrol oflicers. Other agency
employeces not specifically mentioned
may, depending upon the particular
facts and pertinent statutory provisions
in that jurisdiction, meet the three tests
described above. If so, theyv will also qual-
ify as law enforcement oflicers. Such em-
ployees might include, for example, fish
and game wardens or criminal investiga-
tive agents assigned to the office of a
district attorney, an attorney general, a
solicitor general or any other law en-
forcement agency concerned with keep-
ing public peace and order and protect-
ing life and property.

(¢) Some of the law enforcement of-
ficers listed above, including but not
limited to certain sheriffs, will not be
covered by the Act if they are elected
officials and if they are not subject to
the civil service laws of their particular
State or local jurisdition. Section 3ie)
(2) (C) of the Act excludes from its defi-
nition of “emplovee” elected officials and
their personal staff under the conditions
therein prescribed. 29 U.S.C. 203(er ()
(C). Such individuals, therefore. need
not be counted in determining whether
the public agency in question has less
than five employees engaged in law en-
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forcement activities for purposes of
claiming the section 13(b)(20) exemp-
tion.

(d' Employecs who do not meet each
of the three tests described above are
not engaged in “law enforcement activ-
ities,” as that term is used In sections
T¢kr and 13:br(20'. Such emplovees
would typically include (1) building in-
spectors (other than those defined in
§553.3¢a)), (2> health inspectors (3
animal control personnel, ¢4) sanitari-
ans. (5 civilian traific emploves who
direct vehicular and pecestrian traffic at
specified intersections or other contrel
points, «6) civilian parking checkers who
patrol assigned areas for the purpose of
discovering parking violations and issu-
ing appropriate warnings or appearance
notices, (7 wage and hour compliance
officers, (8) equal employment opportu-
nity compliance officers. (3) tax compli-
ance oflicers, (10) coal minmng inspectors,
and (11) building guards whose primary
duty is to protect the lives and property
of persons within the limited area of the
building.

(e) The term “any emplovee mn law
enforcement activities” also includes, by
express reference, “‘security personnel in
correctional institutions.” A correctional
institution is any government facility
maintained as part of a penal system for
the incarceration or detention of per-
sons suspected or convicted of having
breached the peace or commitied some
other crime. Tyvpically, such facilities in-
clude penitentiarles, prisons, ~ prison
farms. county, city and village jails, pre-
cinct house lockups and reformarories.
Employvees of correctional institutions
who qualify as security personnel for
purposes of the section 7(k) exemption
are those who have responsibility for
controlling and maintaining custody of

inmates and of safeguarding them from
other inmates or for supervising such
functions, regardless of whether their
dutics are performed inside the correc-
tional institution or outside the institu-
tion (as in the case of road gangs).
These employeces are considered to be
engaged in law enforcement activities
regardless of their rank (e.g., warden,
assistant warden or guard) or of their
status as “trainee,” “probationary,” or
“permancent” employee, and regardless
of their assignment to duties incidental
to the performance of their law enforce-
ment activities, or to support activities
of the tyne described in paragraph (f)
of this section, whether or not such as-

signment is for training or familiariza-
tion pwrposes or for reasons of illness,
injury or infirmity.

(f) Not included in the term “ecmployee
in law enforcement activities” are the
so-called ‘“‘civihan” employees of law en-
forcement agencies or correctional in-
stitutions who engage in such support
activities as those performed by dis-
patcher, radio operators, apparatus and
equipment maintenance and repair
workers, )anitors, clerks and stenogra-
phers. Nor does the term include employ-
ees in correctional institutions who engage
in building repair and maintenance, cul-
inary services, teaching, or in psycholog-
1cal. medical and paramedical services.
This is so even though such employees
may, when assigned to correctional in-
sutuuons, come into regular contact
with the inmates in the performance of
their duties.

§ 353.5 20-percent limitation on non-
exempt work,

Employees engaged in fire protection
or law enforcement activities, as de-
scribed in §§553.3 and 553.4, may also
engage in some nonexempt work which
is not performed as an incident to or in
conjunction with their firefighting ac-
tivities. For example, those who work
for forest conservation agencies may,
during slack periods, plant trees and per-
form other conservation activities. The
performance of such nonexempt work
will not defeat either the section 7tk or
13¢(b) (20) exemptdion unless it exceeds
20 percent of the total hours worked by
the particular employee during the ap-
plicable work period.

§ 5333.6 Public agency employces en-
gaged in both fire protection and law
cnforcement activities.

Some public agencies have employees
(sometimes referred to as public safety
officers) who engage in both law en-
forcement activities and fire protection
activities, depending upon the agency
needs at the time. This dual assignment
would not defeat either the section 7(k)
or 13¢b) (20) exemption, provided that
each of the activities performed meets
the appropriate tests set forth in §§ 553.3
(a), 553.4(a) and (e). This is so regard-
less of how thc cmployees divide their
time belween the two types of activities.
If, however, either the fire protection or
law enforcement activities do not meet
the tests of § 553.3(a) or §§ 553.4(a) and
(e), and if such nonqualifying activities,
standing alone or in conjunction with
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some other nonexempt activity, exceed
20 percent of the employee’s total hours
of work in the work period, nelther ¢x-
emption would apply.

§553.7 FEmployees attending training
facilities.

The attendance at a hona fide fire or
police academy or other training facility,
when requircd by the emploving public
agency, does not constitute encazement
in exempt activities, unless the employee
in question mects all the tests described
in §553.3(a) or §553.4wa), as the case
may be, in which event such training or
further training would be incidental to,
and thus part of, the employce’s fire
protection or law enforcement activities.
Only the time spent in actual training or
retraining constitutes compensable hours
of work. All other time, such as that
spent in studying and other personal
pursuits, 1s not compensable hours of
work even in situations where the em-
ployee is confined to campus or to bar-
racks 24 hours a day. See §553.14.
Attendance at tralning facilities and
schools, which is not required but which
may incidentally improve the employee's
performance of his or her reqular tasks
or prepare the employee 1or further ad-
vancement, need not he counted as work-
ing time even though the public agency
may pay for all or part of such training.

§553.8 Ambulance and rescue scrvice
employces.

(a) Ambulance and rescue service
employees of a public agency other, than
a fire proiection or law enforcement
agency may be treated as employees
engaged in fire protection or law en-
forcement activities of the type contcm-
plated by sections 7(k) and 13(b) (2v) if
their services are substantially related
to firefighting or law enforcement ac-
tivities in that (1) the ambulance and
rescue service employees have received
special training in the rescue of fire and
accident victims or firefiehters injured
in the performance of their firefighting
duties, and (2) the ambulance and res-
cue service employees are regularly dis-
patched to fires, riots, natural disasters
and accidents.

(b) Ambulance and rescue service em-
ployees of public agencies subject to the
Act prior to the 1974 Amendments do
not come within the section 7(k) or sec-
tion 13(b) (20) exemptions, since it was
not the puwrpose of those Amendments

to deny the Act's protection of pre-
viously covered employees. This would
include employees of public argencies
engaged in the operation of a hospilal;
an institution primarily enzaged in the
care of the sick, the aged, the mentally
111 or defective who reside on the prem-
ises of such institutions; a school for
mentally or physically handicapped or
gifted children; an elementary or sec-
ondary school; an institution of higher
education; a street, suburban, or inter-
urban electric raillway; or local irolley
or motor bus carrier.

<(¢) Ambulance and rescue service em-
ployees of private organizations do not
come within the section 7(k) or section
13(b)(20) exemptions even if their ac-
tivities are substantially related to the
fire protection and law enforcement
activities performed by a public agency.

§ 553.9 Fire protection or law enforce-
ment employces who perform unre-
Iated work for their own agency ov
for another public agency or private
cmployer.

(a) If an employee regularly cnzaged
in exempt fire protection or law en-
forcement activities also works for an-
other department or azency of the same
State or political subdivision., such em-
ployce will lose the exemption if the
other work is unrelated to fire protec-
tion or law enforcement activities. For
example, if a city police officer also works
as n clerk in the city health department,
which is clearly nonexempt work, the
city could not claim the section 7(k) ex-
emption for such employee and would
have to pay overtime compensation for
all hours worked for the two agencies
in excess of 40 per week. See 29 CFR
778.117 for an explanation of how over-
time compensation is computed in such
a situation. If, however, such employee’s
other job for the city is also exempt
work, as, for example lifeguarding at
a scasonally operated city beach which
work is cxempt from both the Act's
minimum wage and overtime provisions
by virtue of section 13(a) (3), the city
would be entitled to claim the lesser
of the two exemptions which, in the
example given would be the section T(k)
exemption, and it would have to pay
overtime compensation only for the com-~
bined hours (if any) which are in excess
of the employee's tour of duty.

(b) These same principles also apply
where the fire protection or law enforce-
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ment employee works for another public
or private employer who, althouzh en-
tirely separate from the employee’s reg-
ular employer, is nonetheless a joint em-
ployer with the fire protection or law
enforcement acency. Usually, of course,
working for a separate employer does not
affect the employee's status as an em-
rloyce engaged in fire protection or law
enforcement activities or the employing
agency's right to claim the section 7(k)
or 13(b) (20) exemption. In some limited
circumstances, however, the relationship
between the fire protection or law en-
forcement agency and the other em-
ployer is so closely related that they must
be treated as joint employers. Such a
joint employment relationship exists
where the work done by the emnloyee
simultaneously benefits both employers
and where it is done pursuant to an
arrangement between the employers to
share or interchange employees, or where
one employer acts directly or indirectly
in the interest of the other employer
in relation to the same employee, or
where the employers are so closely asso-
ciated that they share control of the
employee, directly or indirectly. See 29
CFR Part 791.
{¢) To illustrate, 1f a police officer in-
dependently finds after-hours employ-
ment as a repair mechanic in a gas sta-
tion or as a security guard in a depart-
ment store, there would be no joint em-
ployment relationship between the police
department and the second employer.
‘This would be so even if the police oflicer
wore his or her uniform at the second
Job and even if the police department
engaged in such “brokering” functions as
maintaining a list of officers available
for extra outside work and referring em-
ployment requests to such officers. Nor
would it maticr whether the police de-
partment also established a wage scale
for such extra outside work and ap-
proved it so as to avoid any conflict of
interest problem. On the other hand, if
the.second employcr 1s required by local
ordinance or otherwise to hire a police
officer to control crowds at a stadium or
to direct traffic at a sports arena or dur-
ing a parade, such employment benefits
both the police department and the
second employer, and, since both act in
the interest of the other, a joint employ-
ment relatlonship is created.

§ 553.10 Mutual aid.

If employees engaged in fire protection
activities voluntarily respond to a call for
aid from a neighboring jurisdiction, they
ere volunteers in rendering such aid and
their employer is not required to com-
pensate them for the time spent in the
nelzhboring jurisdiction, See § 553.10. If,
however, the employees respond to such
a call because their employer has a mu-
tual aid agreement with a neighboring
jurisdiction or if the employees are
directed by thelr agency to respond, all
hours worked by these employees in
rendering such ald must be added to
their regular hours of work for purposes
of the section 7tk) exemption

§ 553.11 Tire protection and law en-
forcement volunteers.

(a) Individuals who volunteer to per-
form fire protection or law enforccement
activities, usually on a part-time basis
and as a public service, are not consid-
ered to be employces of the public azency
which receives their services. Such in-
dividuals do not lose their volunteer
status because their tuition may have
been paid or they may have been relm-
bursed for attending special classes or
other training to learn about fire pro-
tection or law enforcement or because
they are remmbursed for approximate
out-of-pocket expenses incurred incie
dental to answering a call or to the cost
of replacing clothing or other items of
equipment which may have been con-
sumed or damaged in responding to a
call. Nor is the volunteer status of such
individuals lost where the only material
recognition afforded them is the holding
of an annual party, the furnishing of a
uniform and related equipment, or their
inclusion in a retirecment or relief fund, a
workian’s compensation plan or a life
or health insurance program, or the pay-
ment of a nomunal sum on a per calil or
other basis which may either be retained,
in whole or in part, by the volunteer
or donated to finance various social ac-
tivities conducted by or under the
auspices of the agency. Payments which
averare $2.50 per call will be considered
nominal. Payments in excess of this
amount may also qualify as nominal, de-
pending upon the distances which must
be traveled and other expenses incurred
by the volunteer. For purposes of this
paragraph, it is not necessary for the
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agency to maintain an exact record of
expenses.

(b) Where, however, individuals en-
gaged in {.rc protection or law enforce-
ment actiatics receive more than a
necininal uount or payvment on a basis
which docs not reasonably approximate
the expen« ¢s incurred by them, they are
employees rather than volunteers and
must be puid in accordance with the
Act’s requirements.

(¢) Volunteers engaged in fire pro-
tection or law enforcement activities may
mclude mdaaviduals who are cimployed in
some other capacity by the same pub-
e agency. For example. a civihan PBX
operator of a public agency engaged in
law entorcemnent activities may also be
a volunteer member of the local police
resene force. Similarly, an empioyee of
a village Department of Parks and Rec-
reation muay serve as a voluntecer fire-
fichiter in his or her local community,

td» Police oilicers or firefighiters of one
jurisdiction may engage in fiie protec-~
tion or law enforcement activities on a
voluntary basis for another jurisdiction
where tiere 1s no mutual aid agrecment
or other rclatienship between the two
Jurisdictions. Such emplovees cannot,
however, perlorm fire protection or law
enforcement activities on a voluntary
basis for their own agency. although
they can engage in other activiuies nut
directly related to these primary iunc-
tions. For example, a paramendic em-
piloved by a city fire departiacent could
volunteer 1o cive a course n first aid at
he city hospital and a police offlicer
could volunteer to counsel voung juve-
mles who are members of a boy’'s club or
other aumilor organizations.

RuULES FOR DETERMINING THE TOUR OF
Duty, WORK PERIOD AND COMPENSABLF
Hours oF WORK

§533.12  Gencral statement.

(a) In extending the Act's coverage to
public agency employees engaged in fire
protection and law enforcement activ-
ities, Congress, recoonizing the unique-
ness of these activities. established sec-
tion Tik) which permits the computa-
tion of hours worked on the basis of a
work period (wiich can be longer than
a workweeii) and which bases the over-
time requirements on a work period con-
cept. In adaing this provision, Congress

made it clear that some adjustment
would have to be made in the usual rules
for determining compensable hours of
work (Conf. Rept. 93-953, p. 27 and
where the emplover elects section 7(k),
tnese rules must be used for purpose of
both the Act's minimum wage and over-
time requirements.

(b) If, however, any public agency
chooses not to claim the partial overtime
exemption provided in section 7(k), but
cleers to pay overtime compensation as
required by section 7(a), it need not con-
cern itselt with the “tour of duty” or
“work period” discussion which follows
or with the special rules relating to the
determination of what constitutes com-
pensable hours of work since, in that
event, overtime would be pavable on a
workweek basis and the regular method

of computing “hours worked" as set forth
in 29 CFR Part 785 would apply. Such
an agency would not, however, be able
to take advantage of the special provi-
sions of Part 553 relating to the balanc-
ing of hours over an entire work period,
trading time and early relief.

§533.13  Tour of duty.

The term “tour of duty.” as used in
section T«k», means the period during
which an employee is on duty. It may be
a scheduled or unscheduled period.
Scheduled periods reier to shitts. ie., the
period of time which elapses between
schecduled arrival and departure times,
or to scheduled periods outside tie shift,
as 1n the case ot a special detail involv-
ing crowd control during a parade or oth-
er such event. Unscheduled periods refer
to time spent in court by police officers,
time spent handling emergency situa-
tions, or time spent after a shift in or-
der to complete required work. When
a1 employee actually works fewer hours
than those scheduled, the employee’s
tour of duty is reduced accordingly.
Nothing in section 7t(k) precludes em-
ployers (acting pursuant to collective
bargaining agreements or in accordance
with their own authority: from estab-
lishing new tours of duty for their em-
plovees, provided, however. that the
change is intended to be permanent at
the time that it is made.

§ 5333.11  Geueral rules for determining
compensable hours of work. ,
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ta) Compensable hours of work gen-
crally include ail of that uue during
wilch an emplovee is on duty or on the
cmployver's premises or al o prescribed
workplace, as well as all other time dur-
ing which the employec is suiicred or
permitted to work jor the employer. Such
hours thus include all pre-shift and
post-ghift activities wineh are an integral
part of the empioyee's principal activity
or which are clusely relawed and indis-
pensable to its perfornance, such as at-
reruing roil call. writing up and complet-
ing reports or Lickets, and wusning and
re-racking {ire hose, It also includes e
wnich an empioyece spends in uttendin
rcquired traiuing classes. Sce $533.7.
Time spent away from the employer's
premises under rconditions so circum-
serthed that they restrict the employee
from effectively using the ume for per-
conal pursuits, also constitutes compen-
sable howrs of work. For example, a police
oflicer who is required to remsan at home
until sununoned to testiiy in a pendGing
court care and who must be in a consiant
state of instunt readiness, 15 engaged in
compensable hours of work, On the ovher
hund, employees who are confined to bar-
racks while attending police acadeinies
are not on duty during those imes whei
they are not in class or at a training
session sice tliey are free to wse sucn
time for perronal pursuitz, ‘This would
also be truc in a forest fire situation
whierce employces, who have been relieved
frorl duty and transporwed awasy from
the fire line, are, for all practicud pw-
poses, required Lo remain at the fire camp
because their homes are too far distant
for commuting purposes. Also, a police

officer who has completed his or her tour
of duty but who is given a patrol car to
drive honie and use on private business, is
not workine simply because the radio
must be leit on so that the officer can
recpond to emergency calls. Of course,
the uime spent in responding to such calls
would be couinpensable, except in those
instances where it is miniscule and can-
not, as an administrative matter, be
recnrded for puyroll purposes.

‘D) Addiiional examples of compen-
sacle and nenrompensable hours of work
are seu forta in 29 CFR Part 785 which
1s tully applicable to employees for whom
the cection 7:-K) exemption is claimed ex-
cent w tae extent that it has been modi-
fieq below in § 553.15.

10

§ 333,15 Slecping and meal time as
compensable hours of work.

‘a) Where the employer has elected
to use the roction 7tk) exemption, sleep
and meal ti:ne cannot be excluded from
comuensiabie hours of work where (1)
tie employee is on duty for less than 24
hours. which is the general rule appli-
cabie to al employees (29 CFR 785.21)
and 2 vwiere the employee is on duty
for exactly 23 hours, which represents a
dej:urture from 29 CFR 785.21.

‘b Sleep and meal time may, how-
cver. be exclhivied in the case of fire pro-
tection or .awv enforcement employees
wno are on Gty for more than 24 hours,
put only if there is an express or implied
agresment between the employer and the
empiovee 0 cxciude such time. In the
ansciice of ~ny such agreement, sleep
and meal time wiil constitute hours of
wor:. If. cn the other hand, the agree-
mernt provides for the excluzion of sleep
ume the amouvnt of such time shall, in
no event, exceed 8 hours, in a 24-hour
pericd. whirh is also the amount of time
nermiitted when the agreement fails to
specify the duration of sleep time. If such
slecp time 1: interrupted by a call to
duty, the interruption must be counted
as hours worsed, and if the period is
interrupted to such an extent that the
emplovee cannotl get a reasonable night's
s<je¢n (which. 1or enforcement purposes.
means at least 5 hours’, the entire time
must be counied as hours of work.

¢ 553.16 Work period.

ta) As used in section 7tk), the term
“work period” refers to any established
and regulariy recurring period of work
winch, under the terms of the Act and
leciciative history, cannot be less than 7
consecutive days nor more than 28 con-
secutive days. Except for this limitation.
the work period can be of any length.
and 1t need not coincide with the pay
period or with a particular day of the
weck or hour of the day. Once the begin-
ning t:me of an employee's work period
is estabiished. however, it remains fixed
repurdless of now many hours are worked
within that period. The beginning of the
work period, may, of course, be changed.
proviced that the change is intended W
be perinanent at the time that it is made.

(b) An emp.oyer may have one work
period applicaile to all of its employees,
or cifferent work periods for different
employees or groups of employees. Prior
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approval from the Wage and Hour Di-
vision is not required. The employer
must, however, make some notation in
its records which shows the work period
for each employee and which indicates
the length ot that period and its start-
ing time,

(¢) For those employecs who have a
work period of at least 7 but less than
28 consecutive days, no overtime com-
pensation is required until the ratio be-
twéén the number of days in the work
period and the hours worked during such
work period exceeds the ratio between a
work period of 28 days and 240 hours,
at which point all additional hours are
paid for at one and one-half times the
employee’s regular rate of pay.

(d> The ratio of 240 hours to 28 days
is 8.57143 hours per day (8.57 rounded).
Accordingly, overtime compensation at a
rate of not less than one and one-half
times the employee’s regular rate of pay
must be paid during calendar year 1975
for all hours worked in excess of the fol-
lowing maximum hours standards:

Mazrimum
hours
‘Work period (days) : standard

28 e ecrcmmmcecemea 240
2T et e ———— 231
26 e 223
25 e ———— 214
24 e ——————— 206
28 e 197
2. U 189
180

171

163

154

146

137

129

120

13 et e ——— 111
b SR 103
3 RO 94
10 e eem— e 86
. kil
B e e———— 69
T occcmcmcrcmce—can——— P, 60

§ 5533.17 Early relief.

It is a common practice among em-
ployees engaged in fire protection activ~
ities to relieve employees on the previous
shift or tour of duty prior to the sched-
uled starting time. Such early relief may
occur pursuant {o employee agreement,
either expressed or implied. This practice
will not have the effect of increasing the
number of compensable hours of work
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where it Is voluntary on the part of the
employees and does not result. over a
period of time, in their failure to receive
proper compensation for all hours actu-~
ally worked. On the other hand, if the
practice is required by the employer the
time involved must be added to the em-
ployee’s tour of duty and treated as com
pensable time. )

§033.18 Trading time.

Another common practice or agree-
ment among employees engaged in fire
protection or law enforcement activities
is that of substututing for one another on
rezularly scheduled tours of duty (or for
some part thereof) in order to permit
an employee to absent himself or her-
self from work to attend to purely per-
sonal pursuits. This practice is commonly
referred to as “trading time.” Although
the usual rules for determining hours of
work would require that the additional
hours worked by the substituting em-
1loyce be counted in computing his or her
total hours of work, the legislative his-
tory makes it clear that Congress in-
tended the- continued use of “trading
ume” “both within the tour of duty
cycle * * * and from one cycle to an-
other within the calendar or fiscal vear
without the emplover being subject to
[additional overtime compensationl by
virtue of the voluntary trading of time by
employees” (Congressional  Record,-
March 28, 1974, Page S 4692). Accord-
ingly, the practice of “trading time” will
be deemed to have no effect on hours of
work if the following criteria are met:
(a) The trading of time is done volun-
tarily by the employees participating in
the program and not at the behest of the
employer; (b) the reason for trading
time is due, not to the employer’s busi-
ness operations, but to the employee’s de-
sire or'need to attend to personal mat-
ter; (¢) a record is maintained by the
employer of all time traded by his em-
ployees; (d) the period during which
time is traded and paid back does not
exceed 12 months.

§ 533.19 Time off {for cxcess hours or
so-called ““comp time.”

(a) As a general rule, all overtime
hours must be paid for in cash and not
in time off. Section 7(k) creates a partial
exception to this general rule by allow-
ing employers to balance the employee’s
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hours over a work period, which, as in-
dicated in § 553.16. may be longer than
a workweek, and to pay the overtime
compensation required by the Act only
if the employee’s hours exceed the total
number of hours established by section
7(k) for that particular work period.
Thus, for example, if the duration of the
employee’s work period is 28 consccutive
days, and he or she works 80 hours in the
first week, but only 60 in the second week
and 50 in each of the next 2 weeks, no
additional overtime compensation would
be required, since the total number of
hours worked does not exceed 240. Of
course, there might be a State law re-
quiring overtime compensation at some
earlier point (e.g., for any hours worked
in excess of 40 in a week), but that ob-
ligation could be met with “comp time.”
if comp time is permissible under State
law and if the wages paid to the employee
for all hours worked during the entire
28-day tour of duty equal at Jleast
the minimum wage set forth in section
6(b) of the Act (29 U.S.C. 206¢/b)). Sim-
ilarly, an employee whose work period is
1 week could be paid in “comp time” for
all excess hours up to 60, provided that
comp time is a permissible form of pay-
ment under State law and provided, also,
that the wages paid to the employce equal
at least the statutory minimum wage.
Such “comp time” could be taken at any
time authorized by state law or local
ordinance.

(by If the employee in either of the
examples given above works more than

12

the stated number of hours for a 7-day
or 28-day work period, overtime com-
pensation must be paid at one and one-
half times the employee's regular rate.
In computing the employee's regular
rate, the cash equivalent of any comp
time must be included. See also § 553.20.

§ 553.20 The “regular rate™.

The rules for computing an employee’s
“regular rate,” for purposes of the Act's
overtime requirements. are set forth in
29 CFR Part 778. These rules are fully
applicable to employees for whom the
section T(k) exemption is claimed, ex-
cept that wherever the word “workweek"
is used the word "‘work period” should
be substituted.

§ 553.21 Records to be kept.

The recordkeeping requirements of
the Act are set forth in 29 CFR Part 516.
These requirements are applicable to
public agencies engaged in fire protection
and law enforcement activities, except
that where section 7(k) is claimed, the
records for those employees can be kept
on a work period, instead of a workweek,
basis. In addition, the records must show,
as indicated in § 553.16(b), the work pe-
riod for each employee.

Signed at Washington, D.C. this 18th
day of December 1974.

BETTY SOUTHARD MURPHY,
Administrator.
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