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IN THE 

$uprrme <ttourt of tbe Wnitrb ~tatrs 
OCTOBER TERM, 1974 

No. 

NATIONAL LEAGUE OF CITIES, et al., 

Appellants, 

v. 

HON. PETER J. BRENNAN, 

Appellee. 

ON APPEAL FROM THE UNITED STATES DISTRict COURT 
FOR THE DISTRICT OF COLUMBIA 

JURISDICTIONAL STATEMENT 

Appellants appeal from the final order of the United 
States District Court for the District of Columbia, 
entered on December 31, 1974, dismissing the Com­
plaint and denying Plaintiffs' (Appellants') Application 
for a Preliminacy Injunction. Appellants submit this 
Statement to show that the Supreme Court of the 
United States has jurisdiction of this appeal and that 
substantial constitutional questions are presented. 
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OPINION BELOW 

The Order, Findings, and Opinion of the United 
States District Court for the District of Columbia, Civil 
Action 74-1812 (Dec. 31, 1974) (per curiam) is 
unreported but is attached as Appendix A hereto. 

JURISDICTION 

This Suit was brought under 28 U.S.C. § § 1331 and 
1337 for injunctive and declaratory relief that all the 
1974 Amendments to the Fair Labor Standards Act, 
Pub. L. 93-259, 88 Stat. 55, amending 29 U.S.C. § 201 
et seq. ( 1970), made applicable to States and Cities, 
violate the Fifth, Tenth, and Eleventh Amendments to 
the Constitution, and cannot be based on Art. I, § 8, cl. 
3 of the Constitution. This action was filed in the 
District Court on December 12, 1974. The District 
Court, having been constituted a Court of Three Judges, 
dismissed the Complaint and denied Plaintiffs' Applica­
tion for a Preliminary Injunction on December 31, 
1974. In its Order, the District Court stated it was 
acting under both Rule 12 and Rule 56, Federal Rules 
Civil Procedure. (App. at lOa). On December 31, 1974, 

Plaintiffs noted their appeal in the District Court 
and applied to this Court for a stay and an injunction 
pendente lite which was granted by the Chief Justice of 
the United States on December 31, 1974, and 
continued by this Court on January 13, 1975 on 
condition that this Jurisdictional Statement be filed by 
January 17, 197 5. The jurisdiction of this Court to 
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review the District Court's Order by direct appeal is 
conferred by 28 U.S.C. § 1253. 

QUESTIONS PRESENTED 

1. Whether Maryland v. Wirtz, 392 U.S. 183, holding 
the Fair Labor Standards Act's enterprise concept to be 
constitutional under the Commerce Clause as applied to 
employees of those state-owned hospitals and schools 
which are in competition with private hospitals and 
schools is controlling precedent for extension of that 
Act to all those State and City employees who are not 
engaged in such competition. 

2. Whether all State and City Government is engaged 
in commerce among the States thus conferring 
constitutional power under the Commerce Clause upon 
the Federal Government to regulate wages, hours, and 
other terms and conditions of employment for all 
non-supervisory State and local Government employees. 

3. Whether all State and City Government affects 
commerce among the States to an extent which confers 
constitutional power under the Commerce Clause upon 
the Federal Government to regulate wages, hours, and 
other terms and conditions of employment for all State 
and City employees. 

4. Whether a Federal Act which usurps control of 
State and City essential Government services by 
increasing the cost of providing some services so greatly 
that these and other essential Government services must 
be altered or curtailed, and by conflicting with fair and 
valid State and City laws governing public employment 
and public debt, can have a rational basis under the 
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Commerce Clause, where States and Cities neither are in 
commerce nor provide essential Government services 
interstate. 

5. Whether the careful balance struck between the 
Federal and the State Governments in the Constitution 
requires a more direct impact on commerce before the 
Commerce Clause can be used to rationalize an 
abrogation of the Tenth Amendment in the form of a 
Federal preemption of control over the hours, wages 
and other terms and conditions of employment of 
non-supervisory state and local government employees 
for the first time in 200 years, than the impact on 
commerce necessary to regulate private industrial 
functions. 

6. Whether the Eleventh Amendment is violated by a 
Federal Statute authorizing employee suits against 
States and Cities in Federal Courts, including class 
actions, liquidated damages, counsel fees, and costs. 

STATUTES INVOLVED 

Public Law 93-259, 88 Stat. 55, is set forth in 
Appendix B hereto. This case involves the constitu­
tionality of the provisions of that Public Law as applied 
to States and Cities under Article I, Section 8, Clause 3 
of the Constitution of the United States and the Fifth, 
Tenth, and Eleventh Amendments to the Constitution. 

STATEMENT 

The Appellant States and Cities ask this Court to 
review and reverse a Three-Judge District Court decision 
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(Appendix A) holding that the Federal Government 
may take over regulation of wages, hours, compensable 
time, and other personnel matters for nearly all 
11,000,0001 non-supervisory State and local Govern­
ment employees by amending the Fair Labor Standards 
Act (Act) to so provide. Public Law 93-259, 88 Stat. 
55 (Appendix B), amending 29 U.S.C. § 201 et seq. The 
Federal Government thus has usurped an essential State 
and local governmental function in violation of the 
Fifth, Tenth, and Eleventh Amendments. 

The District Court held that Maryland v. Wirtz, 392 
U.S. 183, was controlling, although it was clear during 
the course of oral argument2 and is stated in its opinion 
on Plaintiffs' Application for a Preliminary Injunction 
that all three judges felt uncomfortable with the total 
derogation of Federalism inplicit in the reading they 
felt constrained to find that Wirtz gave to the 
Commerce Clause of the Constitution. (App. at 9a). 
Appellants' core contention is that State and City 
employees are engaged in sovereign governmental 
functions of the States, and that they are not engaged 
in commerce. (Complaint 1f 's 7-11, 40). 

The majority of increased costs resulting from the 
Amendments do not flow from the Act's basic 
mandates regarding minimum wages and maximum 

1 Public Employment in 1973, U.S. Dept. Commerce, Social 
and Economic Statistics Admin., Bureau of Census, at 1, 
reporting ' 4 11.4 million" state and local government employees in 
October 1973. 

2The transcript of the oral argument on the Application for 
Preliminary Injunction and on Defendant's (Appellee's) Motion 
to Dismiss the Complaint has not yet been typed. When typed, 
this transcript will be certified to this Court with the remainder 
of the Record in this case, including the evidence supporting the 
Complaint and the District Court's Findings. 
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hours. The greater portion of the budget-breaking fiscal 
impact projected for this federally dictated policy stems 
from the generalized regulatory provisions under the 
Act and the Act's history of application to private 
enterprise. When these policies collide with the diversity 
of State and local Government practices, the result is to 
force additional costs upon the Governments. This 
result is illustrated by examples given in the Complaint 
in the areas of compensatory time off (Complaint 
~ 1149, 66), flexible scheduling practices (Complaint 
~ 49), employment of student interns (Complaint 
~ ~ 49, 60), police and fire training (Complaint ~ 1}56, 
69-70), availability of "reserve" policemen (Complaint 
1f 57), and paid volunteers (Complaint 1f 28), institution 
of affirmative action programs (Complaint 1159), 
computation of payrolls (Complaint ~ 63), membership 
on volunteer boards and commissioners (Complaint 
1165), and joint employment (Complaint 11 ~ 29, 46). 

The fundamental constitutional issues raised by this 
Appeal will not tum on the millions of taxpayers' 
dollars in unnecessary costs which the Act admittedly 
imposes upon States and Cities. However, a few 
illustrations of cost estimates serve to highlight the 
magnitude of the impact of this unconstitutional Act 
on the States and Cities. 

Appellee admits in the preamble to his Regulations 
of December 20, 1974 on tours of duty, wages, hours, 
compensable time in the counting of sleep and meal 
time, and other employment practices of fire and police 
for overtime only will cost States and Cities 
$27,500,000 in 1975. 29 C.F.R. §553 reprinted as 
Appendix C hereto. 

Plaintiffs, using 25 of 15,000 Cities and 10 of the 50 
States as illustrations, pre sen ted to the Court below 
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specific fact estimates on increases caused by the Act in 
the verified Complaint, depositions and exhibits, 
totalling $57,000,000, with a $200,000,000 estimate of 
first year increased costs for all firemen, and an expert 
informed estimate of over one billion dollars in 1975 in 
increased costs for all State and local Government 
employees. (Complaint ~ ~ 44-72, Byrley Deposition at 
20-21 ). The vast new Federal records, and reports and 
decisions required by the Act of States and Cities and 
the restructuring of State and local employment practices 
from State and City to Federal control, are enormously 
costly. Governor Askew of Florida estimates an annual 
$800,000 for new "Federally mandated record keeping 
costs under the Act" for his State. (Defendant's Ex. 43 
to Byrley Deposition and Complaint ~ 37). 

Appellee offers no estimate of the total cost which 
application of the Act and Regulations will impose as 
to other State and City employees. The Senate 
Committee Report on the Act estimated a first year 
cost of $128,000,000 and a second year cost of 
$162,000,000. (S. Rep. No. 300, 93d Cong., 1st Sess. 
26 (1973)). The House Report estimated a first year 
cost of $250,000 for the Federal Government with only 
$3,000,000 per year as the cost for the next 5 years. 
(H.R. Rep. No. 913, 93d Cong., 2d Sess. 41 (1974)). 

Ultimate questions and decisions as to State and local 
employment practices are now moved from City Hall 
and State capitals to Appellee in Washington. Since 
personnel costs are 80 to 85% of City operating 
budgets, the Act effectively vests ultimate budget 
decisions and controls in Appellee. (Complaint ~ 36, 
Pritchard Deposition at 126-127). These arbitrary and 
capricious requirements as interpreted by Appellee's 
Regulation of December 20 raise statutory and due 
process issues in terms of reasonable and timely notice 
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of what it is that is required of States and Cities. 
(Complaint ~ 39 as amended). The Appellee has refused 
to issue new or clarifying Regulations for States and 
Cities, except for firemen and policemen. He has made 
applicable to States and Cities parts of the same 800 
pages of Regulations previously issued for private 
industry, 29 Code of Federal Regulations Parts 500 to 
1899. But Appellee has admitted that only 15% of said 
Regulations apply to States and Cities. (Pritchard 
Deposition at 1 21-123 ). 

The Act was made applicable to States and Cities 
under false representations in congressional reports that 
it would have no significant impact upon States and 
Cities since the pay they provide exceeds the minimum 
wages required by the Act. The House Report on the 
Act quotes a Department of Labor report of 1970 that; 

" ... wage levels for State and local government 
employees not covered by FLSA are, on the 
average, substantially higher than workers already 
covered." H.R. Rep. No. 913, 93d Cong., 2d Sess. 
28 (1974). 

Arguing from this statement, the Report continues: 

"The actual impact of a 40 hour standard would 
have been less because a substantial proportion of 
the employees receive premium overtime pay." /d. 
at 29. 

The Committee Report concludes: 

"The actual impact on State and local governments 
then, of a 40 hour standard, will be virtually 
nonexistent." /d. at 29. 

There is no evidence in the legislative history that a 
"poverty level" or "substandard" wage problem in­
volving commerce exists in State or City Government. 
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There is likewise no evidence that the Government 
functions of States and Cities are commerce or 
adversely affect commerce and the verified Complaint 
states they do not. (Complaint ~ 1f 7-11 ). 

The magnitude and public importance of the issue 
here presented requires a final and definitive decision 
by this Court. The sheer breadth of the seizure of 
control over nearly all State and City employees by the 
Act is staggering. It is conceded that some specific 
activities of States and Cities could be in commerce, 
such as the railroad and similar commercial operations 
which have been before this Court in United States v. 
California, 297 U.S. 175, and similar cases. It is 
impossible, however, to envision that all the vast public 
service functions of such governments are in commerce. 
This Federal broadside claim of all power over a 
function as intimate and important as all State and City 
employment practices, makes the aim of the Act so 
broad as to provide no rational basis for this legislation 
and thus to fall under the Fifth Amendment's ban as 
well as the Tenth and Eleventh Amendment's pro­
hibitions. (Complaint 1f 40). 

States and Cities are in dire financial straits. The 
record supports the conclusion that applicability of this 
Act to them at this time of inflation and depression 
could well spell bankruptcy for many of them.3 With 
Cities and States already laying off thousands of 

3 See Appellee Brennan's testimony opposing the Act's 
applicability to States and Cities. Hean·ngs on H.R. 4757 & H.R. 
2831 Before the Subcomm. on Labor of the House Comm. on 
Education and Labor, 93 Cong., 1st Sess. 263 (1973), where he 
says, "Imposition of the Federal standard for coverage, 
particularly for overtime, could have a disruptive impact on 
many State civil service systems and the additional costs could 
overburden many small governmental units." 
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employees, the applicability of this Act exacerbates an 
already dire situation which is cresting to an ever 
greater national crisis. (Pritchard Deposition at 
163-164 ). 

In Maryland v. Wirtz, 3.92 U.S. 183, 196, the majority 
opinion said "The Court has ample power to prevent 
what the Appellants purport to fear- 'the utter 
destruction of the State as a sovereign political 
entity.' " The Court rejected in a footnote on the same 
page the suggestion of Mr. Justice Douglas and Mr. 
Justice Stewart in their dissent that the Congress under 
that decision could overwhelm the States fiscally and 
take over their budgets by declaring an entire State an 
"enterprise". 392 U.S. at 204-05. 

Yet, that is exactly what has happened by the 
Statute here challenged. 

It is urged that this Court never intended its decision 
in Wirtz to allow the take-over of 80 to 85% of State 
and City budgets, as has been done here. (Pritchard 
Deposition at 126-127, Complaint ~36). The District 
Court was in error in so interpreting and applying that 
decision. See also, Employees v. Department of Public 
Health and Welfare of Missouri, 411 U.S. 279. 

The case of Fry v. Ferguson, 34 Ohio St. 2d 252, 
298 N .E. 2d 179 ( 1973 ), is pending (Fry v. United 
States, No. 73-822, argued November 11, 1974) and 
Coan v. California, 1.1 Cal. 3d 286, 520 P.2d 1003, 113 
Cal. Rptr. 187 (1974) has been docketed (California v. 
United States, No. 74-739). Iowa v. Brennan (No. 
73-1565), involving the 1966 amendments to the Act, is 
also receiving consideration by this Court. We therefore 
respectfully urge that the District Court misread Wirtz. 
Clearly that Court had misgivings as to its interpretation 
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as it found the constitutional questions raised here to be 
"substantial" and urged this Court to reconsider the 
meaning of some of the broad language of Wirtz. (App. 
at 6a-9a). Under these circumstances, this Court should 
grant review and clarify and settle the grave constitu­
tional power questions which are involved. 

It is difficult, if not impossible, to achieve a 
historical perspective in the heat of a controversy of 
this nature. Indeed, the wisdom of our forefathers gives 
this Court the duty of taking the longer look and to 
review for their constitutionality the actions of the 
Executive and the Legislative Branch. Especially is this 
true when there is a shifting to Federal officials by 
Federal legislation of a function performed for so long 
by States and Cities. 

It does not require a hyperactive imagination to 
conclude that this is a benchmark controversy in the 
consideration of what the Constitution strikes as a 
proper balance of power and function between the 
Federal and State Governments. If Wirtz is to be given 
the broad sweep the District Court held compelled to 
read into it, then the Commerce Power has no realistic 
parameters, and constitutional Federalism is on the 
wane, if not in rigor mortis. 
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THE QUESTIONS ARE SUBSTANTIAL 
AND WERE EXPRESSLY SO FOUND BY 

THE DISTRICT COURT 

1. This Court's Decision in Maryland v. Wirtz Cannot 
Provide a Rational Basis for Federal Usurpation of 
State and City Government Functions. 

a. Wirtz must be limited to its facts, which are greatly 
different from this Case involving essential Government 
functions and vast power over the major element in all 
State and City budgets. 

In 1968, this Court considered the constitutionality 
of the 1966 Amendments extending the Fair Labor 
Standards Act via the interstate "enterprise" concept 
and specifically, extending the Act to all schools and 
hospitals, including those· which are State-owned. The 
Congress' rationale for this extended coverage is stated 
in the 1966 Committee Reports: 

"These enterprises [public schools and hospitals] 
which are not proprietary, that is, not operated for 
profit, are engaged in activities which are in 
substantial competition with similar activities 
carried on by enterprises organized for a business 
purpose." S. Rep. No. 1487, 89th Cong., 2d Sess., 
1966 U.S. Cong. and Adm. News 3010 (1966); H. 
R. Rep. No. 1366, 89th Cong., 2d Sess. 16 (1966). 

These amendments were upheld as applied to State 
hospital and school employees by a divided Court in 
Maryland v. Wirtz, 392 U.S. 183. 

Appellee, and the Court below, although the latter 
said it was "troubled" by doing so and nonetheless 
finding the Complaint raises "substantial" constitutional 
questions both stretch what this Court was careful to 
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describe as a very limited decision into an unlimited 
decision. This is error. A review of language which the 
District Court thought this Court might now "draw 
back from" demonstrates this error in expanding a 
narrowly conceived decision based on a new industrial 
"enterprise" concept and "competition" into State and 
City governmental function areas where the concept 
does not fit and actual competition cannot reasonably be 
found. 

The finding in Wirtz of a rational basis under the 
"labor strife" theory, 392 U.S. at 192, and the "use of 
goods imported interstate" theory, 392 U.S. at 195, 
does not dispose of this Case, especially against the 
tremendous broad fiscal impact and coverage of the 
1974 Amendments, which are made applicable to nearly 
all State and local Government employees, and the 
usurpation of sovereign powers guaranteed against 
irrational Federal usurpation by the Tenth Amendment. 
(Complaint 1f 40). 

This Court refused to decide in Wirtz "whether the 
schools and hospitals have employees engaged in 
commerce or production," 392 U.S. at 20 I, reserving 
this question. This question is now before this Court in 
Iowa v. Brennan, No. 73-1565, petition for cert. filed, 
43 U.S.L.W. 3637. 

The holding in Wirtz was limited by this statement: 

"Congress has 'interfered with' these state func­
tions only to the extent of providing that when a 
State employs people in performing such functions 
[operating State schools and hospitals] it is subject 
to the same restrictions as a wide range of other 
employers whose activities affect commerce, 
including privately operating schools and hospi­
tals." 392 U.S. at 193-194. 
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Implicit in this statement is a finding by the Court 
that State schools and hospitals are to some extent in 
competition in commerce with private schools and 
hospitals. Not only is this finding of competition in 
commerce wrongly credited as a rational basis for 
application of the Act to States and Cities-not only 
was Wirtz wrongly decided on its facts-but the facts of 
this case make Wirtz inapposite. It was this distinction 
between Wirtz and the instant case which the Court 
below, in dismissing the Complaint, failed to recognize. 
State and City police and fire service, for example, 
compete with no one-not with private police and fire 
services, and not with the essential Government services 
of other States and Cities. No one competes with State 
and City regulation of businesses, licensing and tax 
collection. Federal interference with these essential 
Government functions was not considered, and certainly 
was not approved or condoned, in Wirtz. 

Wirtz did not consider an impact on States and Cities 
of near the magnitude of the damage which the 1974 
Amendments to the Act cause. This Court was not 
swayed by the impact of applying the Act to school 
and hospital employees. According to the Bureau of the 
Census' report, Public Employment in 1973, footnote 
I, supra, page 5, hospital employees constitute only 
9.6% of full-time State and local Government em­
ployees. 1d. at 3 Table C. Of these, the Act as reviewed 
in Wirtz exempted from coverage physicians, nurses, 
professionals and administrators. Pub. L. 89-60 I, 80 Stat. 
833, amending 29 U.S.C. § 213(a)( I). Of the 49.6% of 
full-time State and local Government employees who are 
in education, Public Employment in 1973 at 3 Table C, 
well over half are teachers, Id. at 9 Table 3, who were 
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exempted from coverage by the Act reviewed in Wirtz, 
Pub. L. 89-601, 80 Stat. 833, 29 U.S.C. § 213(a)(l ). 

Appellants present here the very situation which was 
the cause for alarm to the Wirtz dissent, 392 U.S. at 
204-205, and which the majority there excluded by 
cautiously limiting its holding, 392 U.S. at 196 and 
footnote 27 on that page. By the 1974 Amendments to 
the Act Congress has created the concept of a "public 
agency" and attempted to give it all the attributes of an 
"enterprise" engaged in commerce. This unconstitu­
tional extension of the commerce power has caused, by 
regulation, the entire reordering of budgetary priorities 
of State and local Governments. The result is the 
elimination or diminution of unique sovereign govern­
mental functions, without which States and local 
Governments cannot adequately serve and protect the 
persons within their jurisdictions. (Complaint ~ 39). 

Personnel costs are 80 to 85% of City budgets. 
(Pritchard Deposition at 126-127). The 1974 Amend­
ments to the Fair Labor Standards Act transfer control 
of City and State budgets-and with control of budgets, 
control of City and State Governments themselves- to 
Federal officials and employees who are neither elected 
from nor residents of the Cities and States they will 
control. (Complaint 1f 36). No State or City election can 
vote the Administrator of the Department of Labor's 
Wage and Hour Division, to whom Appellee has 
delegated many of his duties under the Act, out of 
office because she or he raised their budget through his 
or her decisions in enforcing an irrational law. 
(Pritchard Deposition at 212-213). 

It is ironic that the Bicentennial of this Nation's 
freedom from control by non-elected officials geo-
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graphically remote from local needs, is the year during 
which Appellee herein will determine, pursuant to 
§6(c) of the 1974 Amendments (App. at 6b), what 
hours may be worked by employees of State and City 
Governments. See, Appendix C for his minute regu­
lations of work performance by police and firefighters. 
This determination will dictate the overtime require­
ments of employees providing noncompetitive, intra­
state, essential Government services. Thus will the 1974 
Amendments produce "a mass of confusion which is 
going to completely disrupt 200 years of stylized 
operations, which has been a tradition at the local 
govemm en t level." (Pritchard Deposition at 1 2 3). State 
and City law (Complaint ~ 1I 19, 22-32) governing the 
provision of essential services will be replaced by 
Federal law and regulations, 85% of which are 
admittedly applicable only to private industry and not 
to States and Cities. (Pritchard Deposition at 122). 

Moreover, the 1974 Amendments expose States and 
Cities to criminal penalties for willful violation, double 
back wages, individual and class actions and other civil 
penalty provisions, all in violation of the Fifth 
Amendment's requirement of substantive due process. 
The Act authorizes, not only enforcement by Appellee 
the Secretary of Labor, but also private and private 
class enforcement actions in State or Federal Courts, in 
violation of the Eleventh Amendment. See, Edelman v. 
Jordan, 415 U.S. 651. To permit these enforcement 
actions to flood the Federal Courts would overtax our 
already burdened system of justice. A glance at the 
some 150 State supreme court decisions rendered 
monthly involving Cities demonstrates the vast amount 
of litigation in State Courts involving employment 
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rights which must go into the Federal Courts under the 
Act. See, Municipal Law Court Decisions published 
monthly by the National Institute of Municipal Law 
Officers since 1942. 

While this Court in Employees v. Dept. of Public 
Health, 411 U.S. 279, 286, indicated its reluctance to 
believe that Congress would alter § 16 of the Act, 29 
U.S.C. §216, to allow for liquidated damage suits 
against a State by its employees, the 1974 Amendments 
make it clear that this is the exact result Congress 
desires to impose. 

Never before has there been such a vast elimination 
of successful State and local initiative and autonomy 
under the shared duties and powers of Federalism. The 
Constitution does not contemplate homogeneous State 
and City Governments, indistinguishable except as to 
name and geography, with uniform governmental 
services provided by rigidly (and federally) regulated 
public employees who all work for the same pay and 
under precisely the same conditions. Since Wirtz did 
not involve such a vast elimination, this first attempt 
should be cause for careful consideration of the 
disastrous results that such a power shift will cause. 
Never before has there been such a pervasive interference 
with the constitutional powers of States and Cities to 
establish their own Governments and methods of 
providing Government services, as preserved by the Tenth 
Amendment. See, Collector v. Day, 78 U.S. ( 11 Wall.) 
113, 124; Brush v. Commissioner, 300 U.S. 352, 364; 
Shapiro v. Thompson, 394 U.S. 618, 633; Texas v. 
White, 74 U.S. (7 Wall.) 700, 725; Wilson v. North 
Carolina ex rei. Caldwell, 169 U.S. 586, 594; Kotch v. 
River Port Pilot Commrs., 330 U.S. 552, 557; Taylor v. 
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Beckham, 178 U.S. 548, 570; Newton v. Comm'rs, 100 
U.S. 548, 559. It is the office of this Court not to let 
this attempt be fulfilled without a finding of rational 
connection to a delegated constitutional grant of power 
to the Federal Government. No such rational connec­
tion exists. 

b. The 1974 Amendments, in usurping State and City 
Govemmen t functions, must pass a test of rationality 
higher than that applied in Wirtz. 

To follow Maryland v. Wirtz, 392 U.S. 183, in this 
case would be to ignore the principle-which the Court 
in Wirtz did not consider, likely because of its finding, 
at 392 U.S. 193, of no Federal interference with State 
and City functions-that a rational basis for Federal 
legislation is more reluctantly found where to do so 
would force the States and Cities to reduce or eliminate 
provtston of essential Government services. State 
legislation is more carefully scrutinized under the 
Fourteenth Amendment when it interferes with a 
constitutionally protected right or status, such as those of 
race discrimination or freedom of expression. So 
also must Federal legislation be more carefully 
scrutinized under the Fifth Amendment standard of 
rationality when it interferes with rights and powers 
protected under the Tenth Amendment. Judge 
Leventhal raised this question during the argument 
below (Hearing on Application for Prelin1inary In­
junction and on Motion to Dismiss, Dec. 30, 1974 ). 

The decision in Wirtz cannot govern this challenge to 
the commerce power as a justification for coverage of 
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all State and City employees by the Act. Citation to 
Wirtz subsumes the question here of the rational basis 
under the Commerce power of the 1974 Amendments: 

"There remains, of course, the question whether 
any particular statute is an 'otherwise valid 
regulation of commerce.' This Court has always 
recognized that the power to regulate commerce, 
though broad indeed, has limits." 392 U.S. at 196 
(emphasis added). 

The opinion of a divided Court in Wirtz did not 
address itself to the question of this case, whether a 
Federal act which irreparably harms States and Cities in 
conflict with valid, fair and reasonable State and City 
laws and policies for the operation of States and Cities 
can have a rational basis. 

The op1n1on 1n Wirtz is neatly divided into 
consideration of two principal challenges to the 1966 
amendments to the Fair Labor Standards Act. This 
Court, at 392 U.S. 188-193, considered the rationality 
of the "enterprise concept" as applied to all employees, 
including those of the private sector. There is no 
discussion of rationality of the "enterprise concept" as 
applied to the facts of the case, that is, as applied to 
States. The majority opinion, at 392 U.S. 195-199, then 
considered whether the Tenth Amendment to the 
Constitution could stand in the way of "the Federal 
Government, when acting within a delegated power", 
392 U.S. at 195. The missing logical connective, of 
course, is whether the power is rationally delegated and 
the Federal Government can rationally act within a 
delegated power when it takes action usurping State 
power and dictates to States and Cities the extent of 
essential Government services. The opinion of the 
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divided Court in Wirtz treated this connective, the 
essence of the instant case, only cursorily. In doing so, 
the Court found facts and enunciated law which are not 
here controlling. 

This Case involves power under the Constitution of 
the United States to regulate wages, hours and other 
personnel practices of some 11 ,000,000 State and City 
employees.4 From the adoption of the Constitution 
until 1974 this power to regulate their own employees 
was considered to reside in the States and their political 
subdivisions except in a few instances where State 
employees were engaged in, or were overwhelmingly in 
competition with business in, interstate commerce. 

On the question, essential here, of the possibility of a 
rational basis for Federal legislation which increases 
State and City Government costs, Wirtz is inconsistent 
within itself. While in the body of the opinion this 
divided Court said: 

"The Act establishes only a minim urn wage and 
a maximum limit of hours unless overtime wages 
are paid, and does not otherwise affect the way in 
which school and hospital duties are performed. 
Thus appellants' characterization of the question in 
this case as whether Congress may, under the guise 
of the commerce power, tell the States how to 

4 See footnote 1, supra, page 5 and H.R. Rep. No. 913, 93d 
Cong., 2d Sess. (1974) 27 which gives a figure of 5 million to be 
covered by the 1974 Amendments with 3.5 million (not all 
State employees) covered by the 1966 amendments, then states: 
"The bill will provide that virtually all non-suprevisory 
government employees will be covered." 

LoneDissent.org



21 

perform medical and educational functions is not 
factually accurate."5 392 U.S. at 193, 

the Court appended to the following sentence a 
footnote which contradicts this finding of no inter­
ference with State functions, so essential to the decision 
in Wirtz: 

"That this provision [special means of com­
puting hospital overtime] may seem to some 
inadequate, and that no similar provision was made 
in the case of schools, are matters outside judicial 
cognizance. The Act's overtime provisions apply to 
a wide range of enterprises, with differing patterns 
of worktime; they were intended to change some 
of those patterns. It is not for the courts to decide 
that such changes as may be required are beneficial 
in the case of some industries and harmful in 
others." 392 U.S. at 194 n. 22 

The question presented here of whether Congress, 
under the guise of the Commerce Clause, may rationally 
dictate to States and Cities which essential Government 
services may be provided within State debt and tax 
limitations, is also before this Court in the cases of Fry 
v. United States, No. 73-822, and California v. United 
States, No. 74-739. (Complaint ~ ~ 36, 73-78). 

Nowhere in the hearings or congressional findings is 
there any indication that State and local Governments 

5 But see the Appellee's regulations of December 20, 1974, for 
police and firefighters, Appendix C, and note the detailed 
controls of sleep time and all the other employment practices 
there covered with the Administrator in § 553.2 reserving to 
herself final decision power to "determine the compensable hours 
of work, tour of duty and work period in applying the section 
7(k) exemption." This is no mere formality of action with little 
impact on police and firefighters. 
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in carrying out essential governmental activities such as 
police and fire protection compete with interstate 
industrial enterprises. As this Court stated in Gomillion v. 
Lightfoot, 364 U.S. 339: 

"Particularly in dealing with claims under broad 
prov1s1ons of the Constitution, which derive 
content by an interpretive process of inclusion and 
exclusion, it is imperative that generalizations, 
based on and qualified by the concrete situations 
that gave rise to them, must not be applied out of 
context in disregard of variant controlling facts." 
364 U.S. at 343-344. 

By disregarding the variant con trolling facts of the 
present situation, Congress has transgressed the constitu­
tional boundaries of the Commerce Clause and has 
rendered the Act it has adopted without rational basis 
and therefore invalid. 

Quite clearly, the police and fire protection given by 
State and local Governments, along with numerous 
other State and local sovereign functions such as tax 
collection, are not the type of activities engaged in by 
"private persons" at all. Absent therefore is the concept 
of "competition" heavily relied upon in Wirtz. (See 
App. at 7a for reference to this subject by District 
Court). A person does not choose between two 
competing fire departments for the one which can most 
cheaply extinguish his fire, or between two competing 
police departments for the one which can most 
economically bring a felon to justice. Unlike the schools 
and hospitals in Wirtz, there are no such things as 
private and public police departments, fire departments 
or court houses. Only Government can license, regulate 
and tax. There is only the State or local Government 
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within its well-defined jurisdictional boundaries, acting 
in its traditional sovereign capacity. Therefore, the 
result if the 1974 Amendments are upheld by this 
Court will be not to end wage stifling competition but 
rather to end many Government services through 
federally imposed costs which cause State constitutional 
and charter spending limitations to be reached. 
(Complaint ~ ~ 36, 73-78). This provision of the barest 
minimum of sovereign Government services at increased 
costs is the certain result of wiping out local 
governmental arrangements and imposing vast new 
overtime, record keeping, reporting, administrative and 
decision costs to meet Federal mandates. (Complaint 
~~ 37, 73-78). 

c. Federal officials, both Legislative and Executive, admit 
that the 1974 Amendments can pass neither this higher 
test nor the traditional rational basis test. 

In Maryland v. Wirtz (No. 742, Oct. Term 1967), the 
United States in its Brief on the merits stated, at page 
21 n. 11: 

"The nature of the commerce power is, like the 
war power, [citing cases] such that its exercise 
cannot be limited if the ends for which it was 
designed are to be accomplished." 

In its decision this Court rejected that claim of plenary 
power. 392 U.S. at 196. 

By the time of Fry v. United States, No. 73-822, this 
Term, the United States, in its Brief on the merits 
would say only, at 17: 
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"This Court has repeatedly recognized the broad 
sweep of the power that Congress has over 
commerce." 

And in oral argument before the Supreme Court, the 
United States admitted expressly that the commerce 
power is not plenary. 

That in Fry, a case challenging the constitutionality 
of the Wage Stabilization Act of 1970 to States and 
their political subdivisions, the United States relied on 
Wirtz but retreated from the untenable assertion in its 
Brief in Wirtz that the commerce power was plenary 
and without limits, constitutes an admission by the 
United States, important to this case. 

The legislative history of the original Fair Labor 
Standards Act indicates that one of Congress primary 

goals was the elimination of unfair competition in 
commerce due to wages below poverty levels and 
substandard working conditions. S. Rep. No. 884, 75th 
Cong., 1st Sess. 2 (1937); H. R. Rep. No. 1452, 75th 
Cong., 1st Sess. 6 (1937). Joint Hearings on S. 2475 
and H. R. 7200 Before the Sen. Comm. on Education 
and Labor and the House Comm. on Labor, 75th 
Con g., 1st Sess. pt. 1 at 2-3 (193 7). 

The 1974 Amendments extend coverage under the 
Act well beyond the scope of enterprises competing in 
interstate commerce (the basis of the 1966 amendments 
and the question presented in Wirtz) to all non­
supervisory State and local Government employees 
engaged in essential noncompetitive governmental func­
tions. The original purpose of the Act, to eliminate an 
unfair method of competition, remains a basic goal of 
the 1974 Amendments. As was noted in Wirtz, "The 
original Act stated Congress' findings and purposes as of 
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1938. Subsequent extensions of coverage were presum­
ably based on similar findings and purposes with respect 
to the areas newly covered." 392 U.S. at 190 n. 13. 
Moreover, the 1974 Senate Committee Report implies 
that the elimination of competition in substandard 
wages and excessively long hours is a basic purpose of 
the 1974 Amendments. S. Rep. No. 690, 93 Cong., 2d 
Sess. 4 (1974 ). There is no testimony in the Hearings or 
congressional findings which indicates that State and 
local Governments engaging in activities such as police 
and fire protection and tax collection compete with 
other enterprises. On the contrary, both Appellee 
herein and his predecessor admitted that Congress had 
no rational basis, under the commerce power, to 
regulate non-competing Government functions. Secre­
tary Hodgson stated: 

"We cannot support this proposal [extension of 
coverage to state and local Government 
employees]. In 1966, enterprise coverage was 
ex tended to employees of hospitals, nursing 
homes, schools and institutions of higher learning 
regardless of whether they were public or private 
or operated for profit or not for profit. Here the 
Congress took the position that failure to cover all 
such institutions would have resulted in failure to 
implement one of the basic purposes of the act -
the elimination of conditions which constitute an 
unfair method of competition in commerce. 

"But extending coverage to all State and local 
employees is an entirely different matter. It would 
certainly involve the Federal Government in the 
regulation of the functions of State and local 
governments." Hearings on H. R. 7130 Before the 
Subcomm. on Labor of the House Comm. on 
Education and Labor, 92 Cong., 1st Sess. pt. 1 at 
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552 ( 1971 ); Hearings on S. 1861 & S. 2259 Before 
the Subcomm. on Labor of the Sen. Comm. on 
Labor and Public Welfare, 92d Cong., 1st Sess. pt. 
1 at 29 (1971). 

Similarly, Appellee Brennan testified in 1973: 

"I realize that the 1966 Amendments extended 
enterprise coverage to employees of hospitals, 
nursing homes, schools and institutions of higher 
learning regardless of whether they were public or 
private or operated for profit or not for profit. 

"The reason for the extension to this group of 
employees was that failure to cover all employees 
of such institutions would constitute an unfair 
method of competition in commerce. 

"However, extension of coverage to all State 
and local government employees is too great an 
interference with State prerogatives. 

"Imposition of the Federal standard for cover­
age, particularly for overtime, could have a 
disruptive impact on many State civil service 
systems and the additional costs could overburden 
many small governmental units." Hearings on H. 
R. 4757 & H. R. 2831 Before the Subcomm. on 
Labor of the House Comm. on Education and 
Labor, 93d Cong., 1st Sess. 263 (1973). 

In his veto of H. R. 793 5, the original bill on this 
subject, in a message to Congress on September 6, 
1973, 119 Cong. Rec. H. 7596 (daily ed. Sep. 6, 1973), 
President Nixon said of the proposed Amendments to 
the Act: 

"Extension of Federal m1n1mum wage and 
overtime standards to State and local government 
employees is an unwarranted interference with 
State prerogatives and has been opposed by the 
Advisory Commission on Intergovernmental Rela­
tions." 
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Likewise, in his letter of February 27, I 974, to 
Senator Harrison Williams, I 20 Cong. Rec. S. 25 I 6 (daily 
ed. Feb. 28, 1974) President Nixon recognized "the 
need for enacting a responsible minim urn wage bill. .. ", 
but cautioned: 

HThe extension of the Federal minimum wage 
and overtime requirements to State and local 
Government employees is also a problem. I 
appreciate the fact that the House bill under 
consideration tries to avoid undue interference in 
the operations of these Governments by exempting 
police and firemen from the overtime require­
ments. However, I continue to agree with the 
Advisory Commission on Intergovernmental Rela­
tions that, in general, additional Federal require­
ments affecting the relationship between these 
governments and their employees is an unnecessary 
interference with their prerogatives. The available 
evidence has failed to convince me that these 
governments are not acting responsibly in setting 
their wage and salary rates to meet local 
conditions. Additionally, if the Congress desires to 
make the minimum wage and overtime laws 
applicable to Federal employees, who are already 
adequately protected by other laws, it should place 
enforcement responsibility in the Civil Service 
Commission, which has the responsibility under 
the other laws." 

The conclusion to be drawn from the test enunciated 
in Wirtz is that such a limit on the commerce power in 
no way upsets or contradicts the interpretation of that 
power which has existed for longer than the Fair Labor 
Standards Act itself. Thus, in United States v. 
California, 297 U.S. 175, the distinction was easily 
made when California sought to resist application of the 
Federal Applicance Safety Act to its St&te-owned 
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railroad. The Court, in rejecting the State's claim, 
concluded: 

"California, by engaging in interstate commerce 
by rail, has subjected itself to the commerce power 
and is liable for a violation of the Safety 
Appliance Act, as are other carriers. 

* * * 
"No convincing reason is advanced why interstate 
commerce and persons and property concerned in 
it should not receive the protection of the act 
whenever a state, as well as a privately-owned 
carrier, brings itself within the sweep of the 
statute, or why its all-embracing language should 
not be deemed to afford that protection." 297 
U.S. at 185. 

However, a State's sovereign, non-competitive, unique 
functions cannot be regulated under the Commerce 
Clause. These functions have no rational relation to 
commerce such as to create a constitutional basis for 
their regulation under the Commerce Clause. In fact, 
the cases since United States v. California reinforce the 
distinction made there. In both California v. United 
States, 320 U.S. 577, 580, and Case v. Bowles, 327 
U.S. 92, 100-101, a finding of competition with private 
enterprises was the sine qua non of Federal Regulation 
of State activities. 

The District Court in this case found in its Order, 
Findings and Opinion, attached hereto as Appendix A: 

"The institutions whose employees are in 
question here perform governmental functions, not 
seriously in competition with private industry." 
(App. at 7a). 

Federal officials have, as stated above, admitted that 
the 1974 Amendments irrationally usurp State and City 
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decision-making, protected by the Tenth Amendment. 
Former Secretary of Labor James Hodgson said in 
opposing the imposition of Federal control over State 
and City labor union relations, Hearings on H. R. 12532, 
H. R. 7684, H. R. 9324 Before Special Subcomm. on 
Labor of the House Comm. on Education and Labor, 93d 
Cong., 2d Sess. 281-83 (1972): 

"The States are taking advantage of this opportu­
nity to adapt various public sector labor relations 
models to their local needs. The past six years has 
been a period of great activity in public sector 
labor relations at the State level. Not only have 
States developed various initial approaches to 
public sector labor relations, but they are refining 
and perfecting these approaches on the basis of 
their experience. For example, Wisconsin and New 
York have both amended their comprehensive 
statutes. Minnesota has replaced two 'meet and 
confer' laws with one collective bargaining statute. 
Connecticut is involved in a major legislative study 
of possible revision of its law. Thus, the States are 
not neglecting the problems of labor and manage­
ment in the public sector. Rather than being 
detrimental as in the private sector, experimenta­
tion on a State-by-State basis in the public sector 
takes into account important State differences and 
contributes substantially to our understanding of 
the issues in public sector labor relations. This 
process of development should not be interrupted 
when there is no urgency for Federal legislation. 
Under these circumstances, variation rather than 
uniformity among the States is the more valuable 
pattern for policy development." 

If this Act is upheld, the already proposed legislation 
covering State and City labor union relations under the 
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National Labor Relations Act, 29 U.S.C. § 141 et seq., 
is clearly the next step. 

d. Federalism is dead if this Act is upheld as applied to 
States. 

In recognition of ~'Our Federalism", this Court in 
New York v. United States, 326 U.S. 572, agreed that 
"there are, of course, State activities ... that partake of 
uniqueness from the point of view of intergovernmental 
relations", 326 U.S. at 582 (opinion of Frankfurter, J.), 
so that the national Government may not "interfere 
unduly with the State's performance of its sovereign 
functions of government", 326 U.S. at 587 (concurring 
opinion of Stone, C.J.); this is so because "[t] he notion 
that the sovereign position of the States must find its 
protection in the will of a transient majority of 
Congress is foreign to and a negation of our 
constitutional system." 326 U.S. at 594 (dissenting 
opinion of Douglas, J .). This analysis of constitutionally 
protected essential State functions is as applicable to 
the commerce power here as it was to the taxing power 
in New York. 

This is the same distinction which was analyzed with 
respect to the Eleventh Amendment in Employees v. 
Missouri Public Health Dep't, 411 U.S. at 279, where 
this Court said: 

"'It is true that, as the Court said in Parden [ v. 
Terminal R. Co., 377 U.S. 194], 'the States 
surrendered a portion of their sovereignty when 
they granted Congress the power to regulate 
commerce.' 377 U.S. at 191, 12 L. Ed. 2d 233. But 
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we decline to ex tend Parden to cover every exercise 
by Congress of its commerce power, where the 
purpose of Congress to give force to the Supremacy 
Clause by lifting the sovereignty of the States and 
putting the States on the same footing as other 
employers is not clear." 411 U.S. at 286-87. 

The Court below failed to recognize the inapplic­
ability of Wirtz in searching for a rational basis to 
congressional legislation "lifting the sovereignty of the 
States". Although it dismissed the Complaint, the Court 
below, in its Order of December 31, 1974, recognized 
this lack of rational basis. (App. at 7a-8a). The District 
Court erroneously dismissed the Complaint and that 
Order should be reviewed and reversed by this Court. 

State and local variety and State and local autonomy 
have been meaningful principles to which the renowned 
success of our governmental system of shared powers 
and responsibility called "Federalism" is attributed. In 
the area of personnel management and practices many 
differences exist across our Nation. State and local 
conditions have dictated these to meet local public 
service needs. (Pritchard Deposition at 150-1 S 1 ). 
Mandating compliance with fixed uniform Nation-wide 
Federal requirements is not in the public interest and is 
certainly destructive of essential public service by 
unreasonably and unnecessarily increasing its costs. 
(Pritchard Deposition at 158-169). See Younger v. 
Harris, 401 U.S. 3 7, 44, stating: 

" 'The notion of comity', that is, a proper respect 
for state functions, a recognition of the fact that 
the entire country is made up of a Union of 
separate state governments, and a continuance of 
the belief that the National Government will fare 

LoneDissent.org



32 

best if the States and their institutions are left free 
to perform their separate functions in their 
seperate ways ... " 

Most confusingly disastrous here is the impact of the 
1974 Amendments on local public service volunteerism, 
especially the some 2,000,000 volunteer firemen. 
(Pritchard Deposition at 119-120, 169-1 72). While true 
volunteers are not covered by the 1974 Amendments, 
some volunteers are purposely "paid" just enough 
money to get them covered by workmen's compensa­
tion in case of injury (Complaint ~ 28). These 
volunteers are now covered by the Act's Amendments. 
Because of the few dollars received for workmen's 
compensation purposes, all hours worked must now be 
paid for. The localities cannot afford to pay the Act's 
mandated wages. Without these volunteer workers, local 
government fire protection is difficult or impossible of 
operation. Being unable to pay the full wages and 
overtime required means closing down of this essential 
public service. (Pritchard Deposition at 154-5 5, 167-71 ). 

Volunteerism is a peculiar American concept largely 
unknown in other parts of the world. Here no 
commerce is involved and no competition is involved. 
The confusion and damage to the public interest by the 
Act's applicability to partly paid volunteers is a 
devastating, irrational result. 

CONCLUSION 

It is urged that for the reasons given above the 
questions presented herein are substantial. This Court 
should note probable jurisdiction of this appeal. 
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The District Court, after the contentions stated 
herein were presented to it, stated: 

"We are troubled by these contentions and 
consider that they are substantial and that it may 
well be that the Supreme ·Court will feel it 
appropriate to draw back from the far-reaching 
implications of Wirtz; but that is a decision that 
only the Supreme Court can make, and as a 
Federal District Court we feel obliged to apply the 
Wirtz opinion as it stands." (App. at 9a) 

What this Court expressly said in Wirtz was a very 
limited decision as to limited concepts and subjects and 
should not now be stretched to engulf the whole of 
State and City Governments and thus become an 
unlimited decision. Wirtz did not envision such a 
"giant" take over. 

Respectfully submitted on behalf of all Counsel, 

Of Counsel: 

J. KEITH DYSART 

CHARLESS. RHYNE 
WILLIAM S. RHYNE 

Rhyne and Rhyne 
400 Hill Building 
839 Seventeenth Street, N.W. 
Washington, D.C. 20006 

Attorneys for Appellants 

General Counsel, Council of 
State Governments 

1150 Seventeenth Street, N.W., Suite 602 
Washington, D.C. 20036 
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JAMESF.DAVEY,Oe~ 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

THE NATIONAL LEAGUE OF CITIES, 
an Illinois Corporation, 
on behalf of its member cities, 
1620 Eye Street, N.W., 
Washington, D.C. 20006, 

Civil Action 
No. 74·1812 

THE NATIONAL GOVERNORS' CONFERENCE, 
a District of Columbia Corporation, 
on behalf of its members, 
1150 Seventeenth Street, N.W., 
Washington, D.C. 20036 

The State of ARIZONA 
N. Warner Lee, Attorney General 
State Capitol 
Phoenix, Arizona 85007 

METROPOLITAN GOVERNMENT OF NASHVILLE 
AND DAVIDSON COUNTY, Tennessee 
Milton H. Sitton, Director of Law 
204 Courthouse 
Nashville, Tennessee 3 7201, 
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The City of SALT LAKE CITY, Utah 

Roger F. Cutler, City Attorney 

10 I City and County Building 

Salt Lake City, Utah 84114, 

The City of LOMPOC, Califotnia 

Alan Davidson, City Attorney 

119 West Walnut Avenue 
Lompoc, California 93436, 

The City of CAPE GIRARDEAU, Missouri 

Thomas Utterback, City Attorney 
Office of the City Attorney 

Cape Girardeau, Missouri 63701, 

and 

The State of CALIFORNIA, 

State Capitol, 

Sacramento, California 95814 

by and through 

EVELLE J. YOUNGER, 
Attorney General, on 

behalf of the People of 

the State of California, 

RONALD REAGAN 
Governor, 

VERNE ORR 
Director, Department of Finance, 

Plaintiffs, 
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JAMES G. STEARNS 
Secretary, Agriculture and Services Agency, 

FRANK J. WALTON 
Secretary, Business and Transportation Agency, 

NORMAN B. LIVERMORE, JR. 
Secretary, Resources Agency, 

JAMES E. JENKINS 
Secretary, Health and Welfare Agency, 

Plain tiffs-Intervenors, 

and 
The State of INDIANA 
Theodore L. Sendak, Attorney General 
State Capitol 
Indianapolis, Indiana, 

The State of IOWA 
Richard C. Turner, Attorney General 
State Capitol 
Des Moines, Iowa 5 0319, 

The State of MARYLAND 
Francis B. Burch, Attorney General 
One South Calvert Street 
Baltimore, Maryland 21202, 

The State of MASSACHUSETTS 
Robert H. Quinn, Attorney General 
State House 
Boston, Massachusetts 02133, 
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The State of MISSISSIPPI 
A. F. Summer, Attorney General 
State Capitol 
Jackson, Mississippi 3 9105, 

The State of MISSOURI 
John C. Danforth, Attorney General 
Supreme Court Building 
Jefferson Building, Missouri 65101, 

The State of MONTANA 
Robert L. Woodahl, Attorney General 

State Capitol 
Helena, Montana 5960 I, 

The State of NEBRASKA 
Oarence A. H. Meyer, Attorney General 
State Capitol 
Lincoln, Nebraska 65809, 

The State of NEVADA 
Robert List, Attorney General 
Supreme Court Building 
Carson City, Nevada 89701, 

The State of NEW HAMPSHIRE 
Warren B. Rudman, Attorney General 
State House Annex 
Concord, New Hampshire 03301, 

The State of OKLAHOMA 
Larry D. Derryberry, Attorney General 
112 State Capitol 
Oklahoma City, Oklahoma 73105, 
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The State of OREGON 
R. Lee Johnson, Attorney General 
100 State Office Building 
Salem, Oregon 97310, 

The State of SOUTH CAROLINA 
Daniel R. McLeod, Attorney General 
Hampton Office Building 
Col urn bia, South Carolina 29201 

The State of SOUTH DAKOTA 
Kermit A. Sande, Attorney General 
State Capitol 
Pierre, South Dakota 57501, 

The State of TEXAS 
John L. Hill, Attorney General 
Supreme Court Building 
Austin, Texas 78711, 

The State of UTAH 
Vernon B. Romney, Attorney General 
State Capitol 
Salt Lake City, Utah 84114, 

The State of WASHINGTON 
Slade Gorton, Attorney General, 
Temple of Justice 
Olympia, Washington 98504, 

Plain tiffs-Intervenors, 

v. 
The Honorable PETER J. BRENNAN 
Secretary of Labor 
of the United States, 

Defendant. 
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Per Curiam: 
Petitioners, individual cities and states, the National 

League of Cities, and the National Governors' Con­
ference, challenge the 1974 amendments to the Fair 
Labor Standards Act (FLSA), Public Law 93-259, 88 
Stat. 55, amending 29 U.S.C. § § 201 et seq. (1970), as 
beyond the power of Congress under the Commerce 
Clause in that they purport to extend the coverage of 
the FLSA to nonsupervisory state and municipal 
employees, including police and firemen. The amend­
ments generally went into effect on May I, 1974; 
provisions relating to overtime pay of police and 
firemen become effective on January 1, 1975. Plaintiffs 
seek a declaratory judgment and temporary and 
permanent injunctive relief. Defendant opposed a 
temporary injunction, and moved to dismiss the action 
for failure to state a claim upon which relief can be 
granted. A three-judge district court was duly convened. 
We grant defendant's motion to dismiss the complaint. 

Although plaintiffs have raised a difficult and 
substantial question of law, we feel that our decision is 
controlled by the decision of the Supreme Court in 
Maryland v. Wirtz, 392 U.S. 183 (1968). 1 Upholding 
the constitutionality of an earlier extension of the 
FLSA to cover employees of state-operated schools and 
hospitals against an attack similar to that lodged here, 

1 In this opinion we have not addressed ourselves to any issue 
concerning the regulations and rulings issued by defendant under 
the 1974 amendments, either as to procedure followed, or as to 
substantive compliance with the Act. These issues were not the 
core of the complaint filed, and the contentions may be 
presented by plaintiffs either by way of defense, or in actions for 
declaratory relief. See National Automatic Laundry and Cleaning 
Council v. Shultz, 143 U.S.App.D.C. 274, 443 F.2d 689 (1971). 
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Justice Harlan, writing for the court, found a sufficient 
and independent rational relationship of the provisions 
of the Act to interstate commerce in that state 
hospitals and schools were significant purchasers of 
out-of-state goods and that strikes and work stoppages 
involving their employees would consequently interrupt 
and burden the flow of goods across state lines. 392 
U.S. at 194-95. Since it is uncontested that the state 
and municipal institutions whose employees are reached 
for the first time by the 1974 Amendments do make 
substantial purchases in interstate commerce of equip­
ment and other goods, the decision in Wirtz disposes of 
this case. 

Although the theory described above was an 
explicitly independent ground for the decision, there is 
language in the opinion that stresses that the state 
competes with private institutions which also operate 
schools and hospitals. 2 The institutions whose employ­
ees are in question here perform governmental func­
tions, not seriously in competition with private 
industry. Moreover, there is evidence that the impact of 
the 197 4 Amendments, in terms of confusing and 
complex regulations and an enormous fiscal burden on 
the states, is so extensive that it may seriously affect 
the structuring of state and municipal governmental 
activities by reducing flexibility to adapt to local and 
special circumstances, as through compensatory time off 

2 See, e.g., "If a State is engaging in economic activities that 
are validly regulated by the Federal Government when engaged in 
by private persons, the State too may be forced to conform its 
activities to federal regulation." 392 U.S. at 197. 
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arrangements, rather than time and half overtime pay, 
and through other local governmental agreements. 3 

Plaintiffs contend that the amendments will mean 
either increase in local government fiscal requirements~ 

or reduction in services and personnel, with layoffs, or 
both, due to provisions In state and municipal 
constitutions, charters, statutes and ordinances, like 
those against deficit financing. Plaintiffs further contend 
that a large part of the budgets of state and local 
governments reflect costs of non-supervisory personnel, 
and that the budgeting processes currently under way 
indicate that the amendments may have the practical 
impact of a large scale reconstitution of tours of duty, 
without any factual predicate showing that there has 

3 California, for example, has a mutual aid program, through 
which counties cooperate to provide aid in time of floods and 
other disasters. The municipalities and counties participate 
gratuitously, without reimbursement. Counsel for California fear 
that the overtime pay provisions of the Amendments will prove 
so burdensome that counties will be unwilling to continue to 
cooperate in this venture. 

Also, compensatory time-off arrangements which allow for 
heavy working seasons during the summer, for forest fire fighters, 
or during the winter, for snow removal personnel, may be 
prohibited by the provisions requiring overtime payment. 
California, for example, represents that its forestry service 
employees are under special arrangements for the 5-8 month 
forest fire campaign program, which are dependent as a practical 
matter on a compensatory time off arrangement during the 
winter months. Salt Lake City fears it may not be able to 
continue its practice of working its snow removal employees 
some 7,000 hours in excess of 40 hours per week during the 
winter with an equal amount of time off during the summer, 
despite the apparent acceptability of this arrangement to both 
employer and employees. 
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been in the past any substantial degree of either 
widespread labor unrest curtailing flow of interstate 
commerce or substandard wage scales. They contend 
that the amendments here will intrude upon the state's 
performance of essential governmental functions far 
more than did those reviewed in Wirtz, although here, 
as there, the federal requirements are nominaily limited 
to wage and hour regulations. We are troubled by these 
contentions, and consider that they are substantial and 
that it may well be that the Supreme Court will feel it 
appropriate to draw back from the far-reaching 
implications of Wirtz; but that is a decision that only 
the Supreme Court can make, and as a Federal district 
court we feel obliged to apply the Wirtz opinion as it 
stands. 

If, as we must assume, the amendments are 
constitutional, a preliminary injunction would be 
inappropriate. We have pondered the possibility of relief 
pending appeal, to assure opportunity to litigate, but, 
apart from jurisdictional doubts, we apprehend that the 
only assistance available from such relief would be this, 
that states failing to comply with the new provisions 
would not be exposed to the liquidated damages and 
double damage penalties provided for bad faith 
violations of the Act. However, we feel that since our 
opinion recognizes that plaintiffs have raised a sub­
stantial question regarding the amendments' constitu­
tionality, this will be sufficient to indicate that the 
claim of the part of the cities and states that the Act 
cannot be constitutionally enforced has been raised in 
good faith. 

Plaintiffs' request for declaratory and preliminary 
injunctive relief is denied. Defendant's motion for 
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dismissal is hereby granted. Because the papers before 
us include depositions and affidavits, and they should 
be part of the record in the event of an appeal to the 
Supreme Court, our order dismissing the complaint will 
be entered under both Rule 12 and Rule 56 of the 
Federal Rules of Civil Procedure. 

The foregoing will constitute our findings of fact and 
conclusions of law. 

Accordingly, it is hereby ORDERED, pursuant to 
and in accordance with Rules 12 and 56 of the Federal 
Rules of Civil Procedure, that the complaint of the 
National League of Cities, et al., as amended December 
31, 1974, and the complaint in intervention of the 
State of California, be, and they hereby are, dismissed 
with prejudice. 

December 31, 1974 

/s/ Harold Leventhal 
Harold Leventhal 

United States Circuit Judge 

/s/ Oliver Gasch 
Oliver Gasch 

United States District Judge 

/s/ Barrington D. Parker 
Barrington D. Parker 

United States District Judge 
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APPENDIX B 

1974 AMENDMENTS TO FAIR LABOR STANDARDS ACT 

• Public Law 93-259 
93rd Congress, S. 2747 

April 8, 1974 

an 9ct 
To nuwnd the l<'air Lai.Jor Standards Act of 1lJ38 to increase the minimum wage 

ratt> under that Act, to expand the coverage of the Ad, anti for other purposeR. 

Re it enacted by the Senate aiUJ House of Hepresenta.tires of the 
Cnited States of America in Congress assembled, Fair Labor 

Standards 
SHORT TITJ.E; REJ:o'ERENCES TO ACT Amendments Of 

1974. 

SJo:CTION 1. (a) This Act may be cited as the "Fair Labor Standards 29 usc 203 
Amendments of 1974". note. 

(b) Unless otherwise specified, whenever in this Act an amendment 
or repeal is expressed in terms of an amendment to, or repeal of, a 
section or other provision, the section or other -provision amended or 
repealed is a section or other provision of the Fair Labor Standards 
Act of 1938 (29 U.S.C. 201-219). 52 Stat. 10~0. 

l~C!U:ASE IN :\IIXDIU:~I WAGE HATE FOR 1-:)Il'LOYJo:Jo:S COVERED Bt:J:o'ORE 1966 

SEc. ~. Section 6 (a) ( 1) is amended to rend as follows: ao Stat. 838. 
" ( 1) not less than $2 an hour during the period ending Decem- 29 usc 206. 

ber BL 1974, not less than $2.10 an hour during the year be-g-inning 
January 1, 1975, and not less than $2.30 an hour nfter Decem-
ber :-n, 1973, except as otherwise provided in this section;". 

IXCREASE IN l\IIND1Tl\l WAGE RATE FOR NON.\GRICrLTrRAL EMPLOYEES 

COVERED IN I 9 6 6 A XD 1 !) 74 

SEc. 3. Section 6 (b) is amended ( 1) by inserting ", title IX of the 
Education Amendments of 1972, or the Fair Labor Standards Amend- 86 Stat. 373. 
ments of 1974" after "1966", and (2) by striking out paragraphs (1) 20 usc 1681. 
through ( 5) and inserting in lieu thereof the following: 

" ( 1) not less than $1.90 an hour during the period ending 
DeC'ember 31, 1974, 

"(2) not less than $2 an hour during the year beginning Janu­
ary 11 19751 

''(3) not less than $2.20 an hour during the year beginning 
January 1, 1976, and 

" ( 4) not less than $2.30 an hour after December 31, 1976." 

IX('REASE IN :\liXI:\IU:\1 WAOE RATJo: FOR .\GRICULTFR.\L E:\IPLOYEES 

SEc. 4. Section6(a) (5) is amended to read as follows: 
" ( 5) if snC'h employee is employed in agriculture, not less than­

"(A) $1.60 an honr during the period ending December 31, 
1974. 

"(B) $1.80 an hour during the year beginning ,January 1, 
1975, 

"(C) $2 an hour during thr yenr lwginning ,January 1, 
1Di6, 

" (D) $:2.20 an hour during the year beginning ,January 1, 
1977, and 

"(E) $2·.:~0 an hour after December 31, 1977." 

INCREASE IN 1\IINL\IFM WAGE RATES FOR E:\IPLOYEES IN PUERTO RICO AND 

THE VIRGIN ISLANDS 

88 STAT, 55 
88 STAT • 56 

SEc. 5. (a) Section 5 is amended by adding at the end thereof the 63 Stat. 911, 
following ne'v subsection: 29 usc 205, 
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'63"'Sta.t, 915 J 
75 Stat. 10. 
29 usc 208. 

80 stat. 839. 
,29 usc 206. 

2b 

Pub. Law 93-259 - 2 - April 8, 197 4 

" (e) The l?rovisions of this section, section fi (c), and section 8 shall 
not apply with respect to the minimum "age rate of any employee 
employed in Puerto Rico or the Virgin h;lands (1) by the United 
States or by the government of the Vugin Islands, (2) by an estab­
lishment which is a hotel, motel, or l'(•stauranl. or (3) by any other 
retail or BPI'\'ice establil-lhmcnt which cmploJS such employee pl'lmarily 
in connection with the pre.raration or offering of food or beverages 
for human consumption, either on the premi~t>s. or by such services 
as catering, banquet, box lunch, or cnrb or cnllut(•r service, to the 
public, to employees, or to nwmbers or gnests of membe1·s of clubs. 
The minimum wage rate of such an employPe ~hall be determined 
under this Act in the same manner ns tlw minimum wage rate for 
employers PmployPd in a State of the Pnitt•d StatPs is determined 
under this Act. As used in the pre..:eding seJJt<'ll('e, the term 'State' 
do~s not include a territory or possession of the { '11 ited States.''. 

(b) Effecti,·e on the date of the enactment of the Fair Labor Stand­
ards Amendments of 197 4, sub"ection (c) of S<'('tion 6 is amended by 
strikin~ out paragraphs (2), (3), and ( 4) and in~erting in lieu thereof 
the following: 

"(2) Except as (>I'ovided in paragraphs ( 4) an(l (:)), in the case of 
any emrJoyee who IS COVered by SUCh a wage order 011 thP date of enact­
ment o the Fair Labor Standards Amendments of 1!)7-! nnd to whom 
the rate or rates prescribed by subsection (a) or (b) would otherwise 
apply, the wage rate applicable to such employee shall be increased 
as follows: 

"(A) Effective on the effective date of the Fair Labor Stand­
ards Amendments of 197 4, the wage order rate applicable to such 
employee on the day before such date shall-

" ( i) if such rate is under $1.40 an hour, be increased by 
$0.12 an hour, and 

" ( ii) if such rate is $1.40 or more an hour, he i ncrcased by 
88 STAT, 56 $0.15 an hour. 
~8a~s~T'"1Tirl,'-is'i'7----~z""t.,..(1ri+f)-...,;Effective on the first day of the second and each subse-

Ante. p. 56 

quent year after such date, the highest wage order rate applicu ble 
to such employees on the date before such first day shnll-

"(i) if such rate is under $1.40 an hour, he increased by 
$0.12 an hour, and 

"(ii) if such rnte is $1.40 or more an hour, be increased by 
$0.15 an hour. 

In the case of any employee employed in agriculture who is covered 
by a wage order issued by the Secretary pursuant to the recommenda­
tions of a special industry committee appointed pursuant to st>dion 5, 
to whom the rate or rates prescribed by subsection (a) ( 5) would 
otherwise apply and whose hourly wage is increased above the wage 
rate prescribed by such wage order by a subsidy (or income sup~,>le­
ment) paid, in whole or in part, by the government of Puerto RICo, 
the increases prescribed by this paragraph shall be applied to the 
sum of the wage rate in effect under such wage order and the amount 
by w.hich the employee's hourly wage rate is increased by the subsidy 
(or mcome supplement) above the wage rate in effect under such 
wage order. 

"(3) In the case of any employee employed in Puerto Rico or the 
Virgin Islands to whom this section is made applicable by the amend­
ments made to this Act bv the Fair Labor Standards Amendments 
of 1974, the Secretary shall, as soon as practicable after the date of 
('nactment of the Fair Labor Standards Amendments of 1974, appoint 
a special industry committee in accordnnce with section 5 to recommend 
the highest minimum wage rate or rates, which shall be not less than 
60 per centum of the otherwise applicable minimum wage rate in effect 
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under subs(>ction (b) or $1.00 an hour, whichever is greater, to be appli­
cable to sueh employee in lieu of the rate or rates prescribed by sub­
section (b). The rate recommended by the special industry committee 
shall (A) be effective with respect to such employee upon the effective 
date of the wage order issued pursuant to such recommendation, hut 
not before sixty dnys after the effectin date of the Fair Labor Stand­
ards Amendments of 1974, anu (B) except in the case of employees of 
the gO\·ernmE>nt of Puerto Rico or any political subdivision thereof~ be 
increr.s:d in accordance with pnmg-rnph (2) (B). 

"(-!)(A) Notwithstanding paragraph (2) (A) or (3), the wage rate 
of any E>mployee in Puerto Rico or the Virgin Islands which is subject 
to paragraph (2) (A) or (3) of this subsection, shall, on the effective 
date of the wage inerE>ase under paragraph (2) (A) or of the wage 
rate recommended under p~tragraph (3), as the case may be, be 
not lf'ss than 60 per centum of the otherwise applicable rate under 
subsection (a) or (b) or $1.00, whichever is higher. 

"(B) Notwithstanding paragraph (2) (B), the wage rate of any 
t>mpJoyee in Puerto Rico or the Virgin Islands which is subject to 
paragraph ( 2) (B), shall, on and after the effecti ,.e date of the first 
wage incrt>ase under paragraph (2) (B), be not less than 60 per centum 
of the otherwise applicable rate under subsection (a) or (b) or $1.00, 
whichever is high~er~·-:----...---,..----:-""T"--.---,..--.--:"1'-~~~f:o'-* 

" ( 5) If the wage rate o an emp ovee IS to e mcrease un er t IS 

subsection to a wnge rate which equals or is greater than tlH' wage rate 
uw1C'r subsection (a) or (b) which, but for paragraph ( 1) of this 
subsection, would bt> applicablE' to such employE-E', this subs<>ction shall 
be inapplicable to such employee and the applicable rate under such 
snbsE>ction shall apply to such employee. 

"(6) Each minimum wagE' rate prescribed by or under paragraph 
(2) or (3) shall be in E>ffect unless such minimum wage rate has b(>E'n 
snpE>rseded by a wage order (iss~ed by the Secretary pursuant to the 
rE-commendation of a special industry committeE' convened under 
section 8) fixing a higher minimum wage rate." 

(c) ( 1) The last sentence of section 8(b) is amended by striking out 
the pE>riod at the end thereof and inserting in Jieu thereof a semicolon 
nnd the following: "E-xcept that the committee shall rE'commt>nd to the 
Secretary the minimum wage rate prescribed in section 6(a) or 6(b), 
which would be applicable bnt for section 6( c), unless there is substan­
tial documentary evidence, including pertinent unabridged profit and 
Joss statE-ments and balance sheets for a rE>prt>sentative pt>riod of y<>ars 
or in the case of employees of public agPncies other appropriatE' infor-
mation, in the record which establishes that the industry, or a predomi-
nant portion thereof, is unable to pay that wage." · 

(2) The third sentE-nce of section 10(a) is amended by inserting 
after "modify'~ the f?ll.owing: " (including provision for the payment 
of an appropriate mnnmum wage rate)". 

(d) .Sect~on 8 is amended (1) by.striking out "the minimum wage 
prescribed m paragraph (1) of sectiOn 6(a) in each such industry" in 
th.e ~rst sentence of sub~ection (a) and inserting in liE-u thereof "the 
mimmum wage rate which would apply in each such industry under 
pa~a~raph (,~)or (5) of section 6(a) but for section 6(c)", (2) by 
stn~mg out t.he mm1mum wage rate prescribE-d in paragraph (1) of 
section 6 (a)" m the last sentence of subsection (a) and inserting in 
lieu thereof "the otherwise applic~ble minimum wage rate in effect 
~~nder ~arag;aph ( 1) or ( 5) of sectiOn 6 (a)'', and (3) by striking out 
. pres~ribe~ 1~ paragraph (1) of section 6(a)" in subsection (c) and 
mse.rtmg m heu thereof "in effect undE'r paragraph (1) or (5) of 
sectiOn 6(a) (as the case may be)''. 

Infra. 
63 """Sta.t. 9l5J 
69 Stat. 711. 
29 usc 208. 

Ante, p. 55. 
Ante, p. 56. 

69 Stat. 712J 
72 stat. 948. 
29 usc 210. 

75 Stat. 70. 
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Pub. Law 93-259 - 4 - April 8 1 1974 

FEDERAL AND STATE EMPLOYEES 

Sw. 6. (a) ( 1) Section 3 (d) is amended to read as follows : 
" (d) 'Employer' includes a1_1y pei'S?n acting directly or in_directly 

in the interest of an employer 1!1 relation to an employe~ an.d mcludes 
a public agency, but does not mclude any labor or~amzatwn (other 
than when acting as an employer) or anyone acting m the capacity of 
officer or agent of such labor organization." 

11Employee.n ~2) Section 3(e) is amended to read as follows: 
so stat. 832. ' (e) (1) Except as J?rovided in paragraphs (2) and (3), the term 
88 STAT, 58 'emEloyee' means any mdividual employed by an employer. 
;.;ear-ws•TK"¥ir.l. • ..;5~9~----.crrc{r-r2rt) In the case of an individual employed by a public agency, such 

80 stat. 378. 

11 Industtoy•11 

52 sta.t. 1060. 

75 Sta.t. 65; 
86 sta.t. 375. 

80 Sta.t. 831J 
86 ste.t, 375. 

term means--
"(A) any individual employed by the Government of the 

United States-
"(i) as a civilian in the military departments {a.s defined 

in section 102 of title 5, United States Code) , 
"(ii) in any executive agency (as defined in section 105 of 

such title) , 
"(iii) in any unit of the legislative or judicial branch of 

the Government which has positions in the competitive 
service, 

" ( i v) in a nona p prop ria ted fund instrumentality under the 
jurisdiction of the Armed Forces, or 

"(v) in the Library of Congress; 
"(B) any individual employed by the United Stutes Postal 

Service or the Postal Rate Commission; and 
"(C) any individual employed by a State, political subdivision 

of a State, or an interstate governmental agency, other than such 
an individual-

" (i) who is not subject to the civil service laws of the State, 
political subdivision, or agency which employs him; and 

"(ii) who-
"(I) holds a public electi \·e office of that State, political 

subdivi$ion, or agency, 
" (II) is sel~cted by the holder of such an office to be 

a member of his personal staff, 
"(III) is appointed by such an officeholder to serve on 

a poli~ymakin~ level, or 
"(IV) who is an immediate adviser to such an office­

holder with respect to the constitutional or legal powers 
of his office. 

" ( 3) li'or purposes of subsection ( u)! such term does not include 
any individual employed by an employer engaged in agriculture if 
such individual is the parent, spouse, child, or other member of the 
Prn]!loyer's immediate family.". 

~ ~) Section 3 (h) is amended to read as fo 11 ows : 
' (h) 'Industry' means a trade, business, industry, or other activity1 

or branch or group thereof, in which individuals are gainfully 
employed.". 

(4) Section 3(r) is amended by inserting "or" at the end of pnra­
graph (2) and by inse1ting after that paragraph the following new 
paragraph: 

"(3) in connection with the activities of a public agency,". 
(5) Section 3(s) is amended-

(A) by striking out in the matter preceding paragraph (1) 
"including employees handling, selling, or otherwise working on 
~" and insertmg in lieu thereof "or employees handling, seJI­
mg, or otherwise working on goods or materials", 
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(B) by striking out "or" at the end of paragraph (3), ----sO"S'tat. 831. 
(C) by striking out the period at the end of paragrnph ( 4) und 29 1rSc 203. 

inserting in lieu thereof 44
; or", 

(D) by adding after paragraph (4) the following new pnra­
grnph: 

"(5) is an a~tivity of a public agency.", and . 
(E) by addmg after the last sent<'nce the followmg new sen­

tence: "The employees of an enterprise which is a public agPncy 
shall for purposes of this subsection be de£'med to h£' Pmploye£'s 
engnged. in commerce, or in the production of goods for eom­
nt£'l'<'P, or emplovees handling, s£'1ling, or otherwise working on 
goods or materials that ha,·e bePn moved in or prodHcPd fot· 
commerce.". 

(6) Section :1 is amend£'d by nddingaftpr·suhs£'dion (w) tlH' follow­
ing: 

"(x) 'Public ag£'ncy' m('ans tlw Gon>rnnwnt of thP FnitPd ~tatPs; 
the government of n Stat(' or politil'al suhdi,·ision then'of; nny ageru·y 
of the Unitl'd StatPs (including the United StntPs Postal SPtTicc :md 
Postal Hnte Commission), a State, or a political subdi,·i~ion of a 

"Public agen,;, 
cy." 
52 stat. lOGOJ 
1) Stat. 832. 

State; or any intl'rstate govemmentnl ngrney.". 
(b) S('ction 4 is nmr:ndt•d bv adding at tlw ('nd tlwn•of thr: foiJowing 75 Sta.t. 66. 

1ww subs<>ction: · 29 ~'SC 204. 

" (f) Tlw H<><TI'tary is authorized to r:ntpr· into an agrPPm<>nt with 
the Librarian of Congress with rPspect to indivirluals PmployPd in 
the Library of Congt'('SS to provide for tlw carrying out of the S<'C­
retary's fmwtions undr:r this Art with respr:ct to such indi,·idun Js. Sot­
withstanding any otlwr provision of this Act, or nn.r otlwr law. tlw 
Civil ~enire Commission is authorized to ndministrr thr: prm·isions 
of this Ad with respN·t to any individual r:mployNi hy tlw l'nitNl 
StatPs (othr:r than an individual ('mployt>d in the Lihmry of CongTess, 
Fnited States Postal SPrYice, Postal Hnt(' Commis:o;ion. or the TPn­
JIPSSPe VallPy Authorit.v). Nothing in this subsection shall be con­
stnw<l to atf'Pct the right of an Pmployer: to bring an action fOI' unpaid 
minimum wagPs, or· unpaid ow1time t'Olll}WHSHtion. alld litplidatt•d 
damagPs undt•r sr:etion 16(b) of this Art.". 
. (e) (1) (A) Etl'rdi,·e .Jnnuary 1, l!l7:>, st>ction 7 is anwn<h·d hy add­
mg at tlw <'lHl tlwreof the following new suhsr:etion: 

''(k) No puhli<" agPney shall be dPPilled to han ,·iolatP<I snhsPction 
(a)_ '~·i.th I'PSJ)('d to the Pmploynwnt of any Pmployp(' in fin' protPction 
adl\'l.ta•s ot· any employee in law PnforcPnwnt ndi,·itirs (itwluding 
st•cur1ty JWrsontwl in eotTeC'tional institutions) if-

"(1) in a WOI'k }H'I'iod of 2H COilSl'('lltirl' da\'S thp PlllploYPP 
I'P<"Pin•s for tours of duty whi<·h in thl' ag-gn•gat•• ,:xn•Pd :.?-W hmir~: 
or 

"(2) in the case of such an employPr to whom a \mrk twriod of 
at ~Past 7 hut Jpss than 2R days appliPs, in his work pt>riod tht• 
emploype rPc('in;•s for tout·s of duty whi('h in tlw aggt·Pgatl' 
PXC'Ped a IIIIJHlwr of hours whi('h bPars tht• sanw ratio to thP num­
hPr of COIIS!'I'IIIin' days in his work p<·riod as :?-to hours i>Pars to 
2R days, 

c·om [><'II sat ion at a rate not ]pss than Ollt> and onP-ha If t i Jill'S t IH' n•orula r 

29 "SC 216 • 
52 Stat. 1063; 
80 Stat. 842, 
29 :·sc 207. 

rate at whiC'h he is PtnployPd." ~'-
. (B) Efl't><'tin~ .Ja11uary 1. l!l'j(i, Sl'dion 7(k) is anwndPd hr strik- Fffective date. 
mg out "240 hours'' Pac·h pl:wp it o<'I'III'S and insl•t·titw in liPII 'tlwrt•of .?.:::.£~· 
"2:12 hours". · ~'-

(C) Effeetive .January 1, 1977, such sPdiou is anwndt•d br striking '·ffective date. 
011t "2~2 hours'' PaC'h plaC'e it O('<'lll's and ins«>rting in liPu thi•n•of '':!IIi 
holl.rs". 
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(D) Effective ,Jnnnary 1, 10i8, such section is amenuE.'d-
(i) by striking out "C'XCPl'd 216 homs'' in paragraph (1) and 

inserting in lieu ther£>of "rxreecl the lesser of (A) 21G hours, or 
(B) the a\·erage number of homs (as dl'tt>rminrd by the Recre­
tat·y pursuant to ~t>dion H(t.') (:n of t!w F'nir· Labor Standnrds 
Antt>ndnwnts of 1 !lj-!) in tours of duty of employPes <'ngaged 
in sueh activitiPs in work pPriod8 of 2H eonst>euti\'e <lays in cal­
Pndar war lOi!f'; and 

(ii) 'by striking out ''as ~1() hours l><•ars to ~8 days'' in pnm­
I.!TH]>h (~) and in:-;Prting in lit>u thereof ·•as 216 hours (or]£ 
lmrPr. tlw nmnlwr of hours n•fpt·r·pd to in dause (B) of para­
g-raph ( 1)) l)('al'~ to ~S days". 

(~)(A) S(.'<'fion t:Hh) is nlllt>ndNl by striking out the pNiod nt the 
Pnd of paragTaph (1!1) and insPrting in li('ll thet·eof ":or" and hy adll-
iJw aft<•r thnt paragraph the following llPW pnragmplt: · 

~"" "(:.W) any Pmplowe of n pnhlic Hg'(llll'j' who 1s Pmplo.wll in fh·e 
prot Pet ion or In w e'nforcpment ad i ritiPs (including seelll'itv pH-
sonlwl in <'Ol'l'Prtional institutions);''. · 

(B) Eti'Pdi,·e .January 1, l!li:l. sP<'tionl:~(b) (:20) is amended to read 
as follows: 

"1:21l) any Pmployrp of a public ageney who in any workw<'ek 
is t•mp1oyE'd in fil'<' protP<·tion aeti,·itiPs or any <·mploypp of a pulJ­
!Ic agt>ncy who in any work\YN~k is employed in In w <'II fot'Cl'llH'llt 
acti,·itit>s (inclwling Sl~<'nrity personnt>l in <'Ol'l'Pdionnl institu­
tions), if the public agency Plllploys during thP worlnn'E>k lt>ss 
than 5 Pmplo)'l't.>S in fire protN·tion or lnw Pllfon·PmPnt :u·ti,·itit>s~ 
a:-; tltt• ensP nut v IH': 01·". 

(:q TIH• S<>erPtlli',Y of Labor shall in til<' cn]Pndar· :war lwginning 
.fanllHI',\' I. 1H71i, <'<>lldtwt (.\)a study of thP a\·eragt• lll!lllhPr of hour8 
in tout·s of duty in work l)('l'iods in tltP pr<•<·<'ding .<·nl<•ndnr· .vP:tl' of 
t'lllJ>I<>yPl':-; (othl'l' than Plllploy<'P:-i ('X<'lltpt holll sPdiOn 7 of tlH• Fair 
L:thnr Standards .\ct of 1!1:1;.; hy HPdion J:l(h)(~O) of Sll<'h .\d) of 
pnhlic ngPtl<'iP:-; who arE> <•nlploy<•tl in fin• pmtPdion adiritiPs, Hlld 
(B) n study of tlw H\'Prage nuntllPI' of hours in tours of duty in work 
pPriods in tltP pl'<'I'Pding <'<IIPltchr y<·ar· of <'11lployePs (otlwr tllall 
t'111p1oy<'t•:-; <'X<'nl}lt from sPdion 7 of th<• Fait· Labor Stnndar·ds .\t't of 
1!1:\:-.: hy sPdion I:Hh) (:W) of sn<'h .\d) of pnhli<' ng('tH·ip:-; who nn• 
Pnlplo,\'<'d in Ja,,· Pnfot'<'<'llH'IIt ndi,·iti<'s ( irwl11ding: st>nu·ity pt>t'SOIIIlP! 
in <'Ol'l't'<'tionnl i11stitntionsl. TltP SPcr·t-t:u·y shall publish tlw I'Psu1ts of 
l'n<·h s\l('h study in the FPdPr·nl HrgistPr. 

(d) ( I) T!tP sPmnd SPiltPli<'P of s~·dion 1 () (h) is tllllPlldPd to t'PHd ns 
follow;.;: "Action to l'PC'O\'el' su<'h lbthilit,y mny l)(' mnintnirH'd n_gninst 
any l'mployer (incl~Hli_ng a ynhli<~ agency) in any FedPml or State 
c·oHt't of <'Olll!H'f(•nt. )lli'!Sdi<·tion hv llll,\' one or· IliOI'P <'HlployPes fot' mHl 
in behalf of himst•lf or themselves and other employe<'s similarlv 
!'itllatP<l.". · 

(2) (A) Sed ion 6 of the Portal-to-Pottal Pay .Aet of HH7 is 
anwn<lPd lJ\· stl'ikin,!! out tlw pHio<l 1\t tlw Pll<l of }Hu·agmph (e) 
and hy in~Prting in lif'H t!H'I'E'of n ~Pnlirolon and by a<l<ling nftt'r 
~ll<'h paragTnph th(' followmg: 

" ( <l) with r<•sJH'<'t to any muse of a<'tion hr·o11ght lllllh•r section 
lH(b) of tlH• Fair Labor Standnrds Act of 1!iaH against a State 
o1· n pol it i<·al s11hdi\'i~io11 of a :-Ita:!:' in n distrid <'Oill't of till' 
U n ih•d States on or hdorc .April 18, 1 H73, the running of the 
statuto!)' twri~ds ?f lim_itntion r-:hall be tlPPlll<'tl sul-'pt>JH.lPd <luring 
thP p(•rtod lwgutn1ng wrth the <·omnH'lll't'lll<'nt. of any such aPtion 
an<l PtHlin~ one hundre<l nn<l eighty days after the effective d"'te 
of tlu• Fa1r Labor Stan<lards Amen<lmPnts of 1H7-t, except that 
such snsp<'nsion Hhall not he ttppli<·nble if in such action judg· 
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ment has been entered for the defendant on the grounds other-
than State immunity from Federal jurisdiction.". 

(B) ~Pction 11 of such Act is <llllt>IHkd by striking out ''(b)'' after 61 Stat, P9, 
"section 16". 29 ·s· 2w. 

OOMESTIC SEH\"H'E WOHKEHS 

SEc. 7. (a) Section 2 (a) is amended by inserting at the end the 
following new sentence: "That Congress further finds that the employ­
ment of persons in domestic service in households affects commerce." 

(b) ( 1) Section 6 is amended by adding after subsection (e) the 
folio wing IH' w sn bsect ion : 

"(f) Any employee-
,, (1) who in any workwel•k is t>mployed in domesti<· sPni('l' iu 

a houst•hold shall bf' paid wag(•s at a rate not IPss tha11 tht: \YHJ.!P 

rate in eff't-('t under s<>ction (i (b) unlPss su<'h Pntployt>P's ('OIIl}Wll­

sation for sut'h serviet- would not h<·caust• of sedion ~O~l(g) of thl:' 
Social St>curity Act coustitutP wagt•s for the purposPs of 1 itlP II 
of such Act, or 

"(~) who in any workwe<•k-
''(..:\) is employed in donwstic senicP in onr or more house­

holds. and 
" (B) is so em ploy<·d for more than H hours in t lw ag-gr<>~att>, 

shltll be paid \YagPs for Sll('h Pmployment in such workwrPk at a 
rate not less than tlw wagP rat(• in pffpct nndl'r St'dion (i(h)." 

(:2) S<>dion 7 is anwnded by adding aftPr thP sul,st>ction addPd 
l>y se<"tion H(c) of this Aet the followin~ new subsrdion: 

"(I) ~o rruployl'r shall rmploy nny employ<'£> in donwsti<· SPr\'icP 
in oliP or more hons<>holds for a workw<'ek long<•r than forty hours 
nnlpss sn<"h <•mploye<• n•cPin•s compensation for such PmploYIII<'llt in 
aeeonlan<'e with suhst>etion (a)." · 

(3) Section li~(a) is anwndPd hy adding at thP (•nd tht> following 
new paragraph : 

~· ( lt)) any emplo,p•e employed on a <'asnal basis in doHH•stic sen­
icP Pmployin<>nt to proYidP babysitting srrTi<"es or any rmploy<'e 
PmployPd in donwsti<· sPrvicP Pmployment to J>l'OYidP <'OIIlpanion­
ship st>rvi<'PH for indi\'iduals '"ho (hpc·ause of agP o1· infirmity) 
an' nnahh• to c:nP for themseln's (as stwh tPrms arp <h·fint>d a111l 
d1'limitPrl by n·gulations of tlw ~<'<TPUlry) .'' 

(+) ~P<·tion J;~(b) is anwndf'cl by addi11g aftpr thP paragraph added 
by sedion fi((') thP follo"·ing IH'w parag:raph: 

''(~1) any emplo,p•p who is Plnployed in clonwstie spn·i(·p in a 
hous<•lwld and who n·sides in su<'h honsPhold; or". 

HE'L\IL ,\ :>;)) St:H\"IC't: EST.\BLISII:\11-::-.;Ts 

S1-:c. R (a) Etfedi\'f' .January 1. H>7t>. ~Pction l:'>(a) (~) (rPlating to 
PmployP<~s of rdail and sC'r\'i<'e t>stablislmwnts) is :tlliPll<h•d by strik­
ing out "$~r,o,ooo" a11<l iJISPrting in li(•u tiH•rpof "S~:2!).(HHI". 

(h) EfTedire .Tnnunry 1. l!l7H. such ~wdion is allwlld<'<l by striki11g 
out "$2~:>.000" and insHting i11 lieu tiH•rpof "~~00,()00". 

(c) Effe('tive .Jn!luary 1. 1!177. such srdion is anwndPd l,y striking 
out "or Stl<'h estahllslmwnt has an annual dollar \·olu!IH' of sah•s whit'11 
is lt>ss than $200,000 (PxdusiYe of ('X<'iSP taxps at t!H• n·tail l<·n·l whi<·h 
are separatPly stated)". 

TOB.\('('0 E:\ll'LOYEES 

52 Stat. 1060; 
63 Stat. 910, 
29 . c 202. 

80 Stat, 841. 
29 ; ~;c 206. 

64 ~;tat • 492; 
68 ~·tat. 1078, 
42 .;c 409. 

Ante, p. 55. 
Ante, p. 60. 

75 Stat, 71J 
80 Stat, 838, 
29 ·~sc 213, 

'· ffective c!m.e. 
tJO tat. R33. 

· ffective date, 

r :·ective . :ate, 

81-:c. fl. (a) Sret.ion 7 is anwrHh•d hy adding nftrr tlu· ~ullsPdion supra. 
a<hled by section 7 (b) (2) of this ~\et tlw following: 
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Ante. P• 52. 
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"(m) For a period or periods of not more tlum fourtPen workweeks 
in the aggregate in any calendar year, any em}'loyer.nlay ernp~oy n11V 

employee for a workweek in E'.X<'ess of t hnt. ~p<'<'IfiNl m ~ttiJ~<'d ton. (a) 
~Yithout paying the. compensatiOn for o\·crtune entploynwn! pt'f'fHTthed 
m such sttbsectwn, 1f surh employee-

"(!) is employed ~y such e~ploJ:er- . . . 
"(A) to provi<le Sf'l'\'Ires ( mcltttl!ng- sj nppmg and grad­

iwr) ner('ssary and inddt>ntal to th(' sniP at alldton of ,!.!TE'('ll 
le:f tobacco of typ(' 11. 12, 1:3, 1-l. :21, ::!:2, :2:~, :2t, :\I.;~;:;,. :\o. or !Ji 
(as such types are defiiH.~d by the ~ccrdary of, .\gTJrultll.n'), 
or in auction sniP. buymg. handlmg, stentmmg. redrymg, 
packing. and storing of sucl_t tobacco. . . . 

"(B) in auction snle, bnymg, handl!ng, s<.H'ttng, gmdmg, 
packing. or stor·in:,r gr<'en ]paf tobacr.o of typr -~::! (as SH!'h type 
IS defin<'d hy t]w ~P<'f('tary .of .\gnrtt}tnre), _or . . 

"(C) in andion sal~, buymg, hau~llmg. ~tnppmg. S~)J'tll\1!· 
gra~ing, siz~ng, parkmg, or steJ.nmmg· pno,r t~ padm~g, of 
perishable c1gar leaf tobur.co of I ype 41. -!2, 4.~, 44. -h, 46, 
51, 52, 53, 5-!, 55, 61, or 62 (as such types nrP ddined hy the 
Secretary of Agricultur·e); and 

"(2) recein>s fot·- . . . 
" (A) such ('mploynwnt by such employN "·}u('h ts m excC'Ss 

oftrn honrs in any workday, and 
" (B) such employment by such employer whi('h is in excess 

of forty-eight hours in any workwrek, . 
compPnsation a-t a rate not less than one and onr-half tmws the 
rt>gular rate at \\'hich lw is emplo~ed.. . . 

An pmployer who rPceiws an PX<'mptwn ull<l<'r th1s subsection sllall 
not be eli;rible for any other ex<'mption under this section.". 

(b) (I) ~l'ction 13(a) (14) is repealPd. 
(2) Section l!~(b) is amend<>d by adding after the pnragmph ad,lE~d 

by section7 (b) ( 4) of this Act the following new para.graph: 
"(22) any agricultural employee emplo.yed in the ~rowing and 

harvesting of shade-grown tobacco who IS engagt>d m the proc­
essing (including, but not limited to, drying, curing, ferm('nting-, 
bulking, rebulking, sorting, grading, aging, and baling) of such 
tobacco, prior to the stemming process, for use as cigar wrapper 
tobacco; or". 

TF.J.F.GR.\I'II AGEXCY F.lll'LOYEES 

SEc 10. (a) Section 13 (a) ( 11) (relating to telegraph agency 
em~oyeE>s) is repealed. 

) (1) Section 13(b) is amend('d by adding afh•r the pamgraph 
ad ed by section 9(b) (2) of this Act the following 1ww paragraph: 

" ( 23) anv E>mp loy~e or proprietor in a retail or service Pstab­
lishmPnt which qualifies as an ext>mpt retail or service r!:;tablish­
ment under paragraph (2) of snbsrction (a) with respect to 
whom the provisions of sections 6 and 7 would not otherwise 
apply, who is engaged in handling telegraphic messag('s for the 
public undPr an agcmcy or· contract ar1·angement with a tC>legraph 
company where the telegraph nwssnge revf'nue of such agency does 
not exce('d $500 a month, and who receives compensation for 
employment in excess of forty-eip:ht hours in any workweek at a 
mte not less than one nnd one-half time-s the regular rate at which 
he is employed; or". 

(2) Effective one year after the effecth·e date of the Fair Labor 
St~n~nrds Am~ndmen~s of 1974, ,~ection .13(b) (2a) is amended by 
strtkmg out forty-eight hours and mserting in lieu thereof 
"forty-four hours". 
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(3) Eff('ctive two years after such date. section 1:3(b) (2:n 
n·peah·d. 

SE.\FOOD C.\:"i':SIXG AXD PROCF.SSIX<: E::\fPLOYf:ES 

IS EepealJ effec­
tive date. 
Ante, p. 63. 

SEc. 11. (a) Srction 18(b) (-!) (relating to fish and SPafood pmc- 75 Stat. 71. 
Pssing employers) is anwnded by inserting ""·llo is" afh·r "('lltploypp", 29 ":JC 213. 
atHl by inserting- before tl1e ~emi('olon tlw following: ··. and who 
~·eceins compensation for employment in PXl'P~s of forty-t>ig:ht hours 
m anv workwrPk at a rate not lrss than o1w and onP-half tinH'S tltP 
rPgul;lr ratP at which hP is t>mploy(•tl''. 

(b) Etferti,·e one vear aft(·r the <>lfPdin <Lite of the Fair LaJ,or ;.ffec~ive d2te. 
Stamlanls .\meJHlmt~nts of Hli-1. SP('tion liS(b) (-!) is ampn(kd by 
striking- out "forty-eight hours" aJI(l ins<•rting in liPn thPn•of ·•forty­
fou r hours ... 

(c) Eti'Pctin two yPars a ftpr snch datr. SPdion t:l (b) ( -t-) is Repeal; effec-
repealed. tiva date. 

Xl'HSI:S« 110::\IE E:\Il'LOYEES 

SEc. 1:!. (a) S<.'dion 13(b) (8) (insofar as it n·latPs to nur~ing horn~ so :~tat. S33. 
employees) is amended Ly striking out ·'any Pmplo.we who (A) is 
(•mployt>d hy nn Pstablishment which is an institution (othl't' than a 
hospital) primarily engaged in tlH· care of tlw ~i<'k, tlw agPd, or the 
11lt>ntally ill or dPff:'cti,·e who rf'sidP on tlw prPmises" and the I'Pillain-
tler of that paragraph. 

(b) Section 7(j) is amrnded hy insPrting after "a hospital" thr so Stat. 842. 
follo\\·ing: "or an estahlishnwnt which is an institution pritnarily 29 usc 207• 
Pngag!>d in the care of th(' sick. thP agPd. or thP nH•Jltally ill or dt>fP('· 
tive who reside on the premisE's". 

HOTEL, ::\fOTEL, .\XD RESTAl"JL\XT L\li'LOYEES A:-.:D Tll'l'ED E::\ll'LOYEES 

SEc. P~. (a) Section 1:3(b) (8) (insofar as it rPlatE's to hotel, motrl, Supra. 
and rpstaurant employees) (ns anwnded hy s('dion 1:!) is amPJHlPd 
'· 1) by striking out "any employee" and imwrting in li(•u tlwr(•of 
•· (A) any empluyPe ( othPr than an Pmplo.WE' of a hotl'l or motPl who 
rwrforms mai<l or custodial S('ITiee~) who is", (:!) by insf'rt ing lwfon~ 
the semicolon the following: "and who rN'l'i ns conqwnsat ion for 
employment in Pxeess of forty-eight hours in any m>rkwl'Pk at a ratt.• 
not lPss than one and onf'-half times thE' rPg11lar rate at whi\'h he> is 
employed'', and pq by adding- aftf'r su\'h section the following:_ 

"(B) any employee of a hotel or motel who pt>dorms matd or 
custodial servicPS and who rpceiHs compt>nsation for P111ployment 
in excess of forty-('ight hours in any workweek at a rate not les~ 
than one and one-half times the regular ratp at which lit­
is rmployed; or". 

(b) Effeetive on(' year after the Pfi'Pdin datP of thr Fair Labor ffecti'Te cate. 
Standards Arnrndments of l!li +, subparagraphs (A) and (H) of ~Pc­
tion 1:~(b) (8) are each anwndrd by striking out "forty-Pigltt hours .. 
and inser-ting in lien tlwrpof "forty-six hours''. 

(c) Effecti,·etwo.warsaftPrsuchdate.snbparagraph (B) ofs<'dioll ::rrec·•ive date. 
13(b) (8) is amended by striking out "forty-six hours'' and insf'rtin~ 
:n lieu therpof "fortv-four hours". 

(d) Effecti,·e tln:ee ypars after Sll('h datE'. subparagraph (D) of Pepeal; effec­
~.ection 13(b) {8) is repealed and such Sf'ction is anwn<lHl by striking tive date. 
out "(A)". 

(e) The last S('lltPnce of sPdion a ( m) is amPnded to rl.'ad as follows: GO :;tat. 330. 
"In detPrmining the wage of a tipped emp1oyE'r, tht> amount paid su('h 29 203. 
employee by his employer shall be deemPd to bP inerea~·wd on account 
of tips by an amount dPtPrmirwd by the Pmployrr. hnt not by an 
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amount in excess of 50 per centum of the applicable mini~um wage 
rate, E>xcept that the amount of the increase on account o~ ttps deter­
mined by the employer may not exceed the value of ttps actua~ly 
receiv(>d 'by the employ(>e. The previous sentence shall not apply w1th 
respect to any tipped employee unle_s~ ( 1) sw·!1 employ_ee has been 
informed by the employer· of the provisiOns of th~s subsection, and (2) 
all tips reeeived by such <'mployee have been retamed by t_h~ employee, 
except that this subsection shall not be construed to prohibit the po_ol­
ing of tips among Pmploy<'PS who customanly and regularly receive 
tips.". 

SEc. 14. Section 13(b) (10) (relating to salesmen, partsmen, and 
mechanics) is ametHl<'d to n'ad as follows: 

"(10)(A) any salesman, partsman1 or mechanic prir:narily 
engaged in selling or srrvi<'ing automolnlPs, truc~{S, or farr'! Imple­
ments if h<' is rmployed by a nonmanufadunng <>stabhshmt>nt 
prima'rily <>ngagC'd in the business of selling such vehicll's or 
implemrnts to ultimate purchasers; or 

"(TI) any sah>sman primarily cngagt>d in selling trail(>rs, boats, 
or aircraft, if h<> is <'mploy<>d by a nonmanufacturing <>stabl ish­
m<'nt primarily engaged in the business of sE>ll ing trailers, boats, 
or aircraft to ultimate purchasers; or". 

FOOD SI<:RVICF. }~STABLISIDlENT EliPLOYF.ES 

81-:c. 15. (a) Section 13(b) (18) (relating to food service and catering 
employees) is amended by inserting immediately before the semieolon 
the following: "and who receivPs compt>Hsatioll for <>mploynwnt in 
t>xcess of f01ty-eight hours in any workwt>ek at a rate not less than 
one and one-half timt-s the r<'gular rate at which he is PrnployE:d''. 

Effective date. (b) Effective one year after the effective date of the Fair· I.abor 
Standards Amendments of 1974, such section is anwnded by striking 
ont "forty-eight hours'' and inserting in lieu thereof "forty-four 
hours". 

RepealJ effec- (c) Effective two years aftPr such dat(>, such section is r<>p<'al(>d. 
tive date. 

BOWLING E1\lPLOYJ<:ES 

Effective date. S~-:c. 16. (a) Effective one year after· the effective date of the Fair 
Labor Standards Amendments of 1974, S('Ction 13(b) (19) (relatina 
to employees of bowling establishments) is amend(>d by striking out 
"forty-eight hours" and inserting in lieu thereof "forty-four hours". 

RepealJ effeo- (b) Effective two years nfter such date, such St>c! ion is rt>pea.ied. 
tive date. 

SUBSTITUTE PARE~TS FOR INSTITUTIO~ALIZED CHILDREN 

SEc. 17. Se~tion 13(b) is amen?ed by inserting after the par·agraph 
added by sectwn 10 (b) ( 1) of th1s Act the following new para<Ymph: 

''(24) any _empl<?yee. wh? is employed with his spouse by e:.a non­
profit educatiOnal mstitutwn to serve as the parents of children­

"( A) who are orphans or one of whose natural parents is 
deceased, or 
"(~) wh_o_a_re enrolle~ in.such institution and reside in resi-

dential facilities of the mstttution, 
while such chi11ren are in ~esi~ence at such institution, if such 
employee and lns spo_use reside m su~h facilities, receive, without 
cost, board and lodgmg fr~m such mst.itution, and are together 
compensated, on a cash basis, at an annual rate of not less than 
$10,000; or". 
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Jo:)fl'LOYJo:ES (lF COXm,n:\1ERATJo:S 

SEc. 18. Section 13 is amended by adding at the end thereof the 
following: 

"(g) The exemption from section 6 provided by paragraphs (2) 
and (6) of subsection (a) of this section shnll not apply with re~peet 
to any employC'e employed by an establishment ( 1) which controls, 
is controlled by, or is under common ront rol with. nnot ht>r t>stablish­
ment the activities of which are not related for a common bu~in('ss 
purpose to, but matt>rinlly support the nctiYities of the establishnwnt 
emploJing such rmployee; and (2) whose annual gross YolumP of sales 
made or basinl'SS flone. when combined with the nlJJ\1\a 1 gross Yo] ume of 
sales madC> or Lnsint::>;.;s done by f':H'h rstabl i:-;lmH'nt which ront rols, is 
controlled by. or is under common control with, tlw (•stahlislllllPllt 
Nnploying suC'h employee, excPeds $10,000.000 (t'Xt'}nsiw of ('Xl'ise 

taxes nt the t·etail kvt>l 'lvhich nre sepamtely stnted). f'X('l:'pt that the 
exemption from SPction 6 proYidPd by paragraph (:2) of subsection 
(a) of this st.>dion shall apply with !'('~ped to :\ny P.'tHldisllllwnt 
Lh•scribe(l i 11 this subsection which has an annual dollar vohmw of sn]f'S 
which would pPrmit it to qmllify for thf' exemption pr<widNl in para­
;naph (:2) of subseetion (a) if it wert• in an <>nterpris<' de~crihP<l in 
sectton :q s). '\ 

~F.ASO~ ,\L TXDUSTRY El\IPLOYEES 

88 STAT, 66 

52 Stat. 1067 J 
71 Stat. 514. 
29 1.TSC 213. 
Ante, P• 55. 

SEc. !D. ( n) Se('tion 7 (c) and 7 (d) nre each alllf'JH1£>d-~ so Stat. 835. 
(I) by striking out "ten workwePks'' and imwrting m lieu 29 usc 207. 

thereof "seven workweeks'', nu(l 
(Z) by strikin~ out ''fmntPPn \YorbY£>Pks'' nnd iw.;<'l-ting in lieu 

thereof "t0n workweeks''. 
(b) Sedion 7( r) i~ amendNl by striking out '•fifty hours .. and 

insertiug in lirtt thf'reof "forty-t'ight hourf:i··. 
(c) Eff'eetin> .January 1. 1970, s0ctions 7(~) and 7(d) al't' c•ach Effective date. 

nmended-
(1) Ly striking out ''sewn workwe<'ks'' and iJl:-Prting in liPu 

tlwreof •'fhe workweelu3". and 
(2) by striking out "tE>n workwt>eks'' and in:-:<·rtin(T in lirn tlwrc-

o£ ''seYen workweeks". "" 
(d) Elft·ctin .January I. IV76, sections 7(e} and 7(<1) are. 0aeh rrrecti~ date. 

a:mencled-
(1} Ly striking out "the worlnweks" HJH1 in~<'rting in lieu 

thereof ''three workwepks", and 
(2) by striking out "sen'n worlnn•pks" and insPrtinu in lieu 

thereof "fin workweeks''. ~ 
(e) Etl\>d iYe l>t•ct>mher a 1, 1076, :-:f'd ions 7 ( t') and 7 (d) are RepealJ effec-

repPa l<>d. tive date. 

COTTON m ~XI :\H .\ XD S{"(L\R l'llOCE~~IXH J-:1\fi'U lYEES 

SJo:c.:LO. (a) St'diml t:1(h)(L\) isanu'JHlPdtor(•:ul a_..;follo\\·s: so Stat. 835. 
"( W) any <'lllployPe engaged in the prwP~sing of mapk sap into 

sugar ( ot l~er than re~net 1 sugar) or syrup ; m''. 
(b) (1) ~('chon 13(b) IS ameTHlPd by ;\dding nftrr paragraph (2.t) Ante, P• 65. 

the followmg: new paragmph: 
"(25) . any em ployre who is Pllgag('d ill gilln ing of cotton for 

mflrket m any place of employment locatt·d in a ('Otlllty when' 
cotton is grown in comnlercial quantities and who rl'CPi~-('5 eo!ll­
pensation for employment in exct>ss of-

"(A) seventy·two hours in any workweek for not mor(' 
than six workweeks in a yenr, 
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"(B) sixty-four hours in any workweek for not more than 
four workweeks in that year, 

"(C) fifty-four hours in any workweek for not more than 
two workweeks in that year, and 

"(D) forty-eight hours in any other workweek in that 
year, 

at a rate not less than one and one-half times the regular rate at 
which he is employed; or''. 

(:2) Effective January 1, 19i5, section 13(b) (:.!5) is amended­
(.\) by striking out "seyenty-two'' and inserting in lieu thereof 

"sixty-six"; 
(B) bv striki1w out "sixtv-four" and inserti1w in li<'ll thereof 

''sixty'';· '"' · '"' 
(C) by striking out ''fifty-four'' and insPrting in lien therC'of 

"fifty"; 
(D) by striking out "and" at the end of subpamgraph (C); 

and 
(E) by striking out ''forty-eight hours in any oth£'r workweek 

in that year," nnd inserting in lieu tlwreof the following: "forty­
six hours in any workwePk for not more than two workw<'<'ks 1n 
that year, and · 

"(E) forty-four hours in any other work\n•ek in that year,". 
(a) Effective January L 1Hi6, section 1:~(b) (~t)) is amended­

(.A) by striking out "~ixty-six'' in subparagraph (.\) and in­
S£'rting in li<'H thereof "sixty''; 

(B) by striking out ''sixty" in subparagraph (B) and insPrting 
in liPu thereof '•fifty-six''; 

(C) by striking out '•fifty" and insrrting in lien thPreof "forty­
eiuht'l· 

~"-(D) \y striking out "forty-six'~ and insertinl! in lieu therpof 
"forty-four"; and 

(E) by striking out "forty-four'' in subparag"raph (E) and 
insPrting in lieu thPreof "forty''. . 

(c) (1) Section 13(b) is ame1Hle<l by a<ltling after paragraph (25) 
the following new paragraph: 

"(26) any employee who is engaged in the processing of sugar 
beets, sugar beet molasses, or sugarcane into sugar (other than 
refined sugar) or syrup aml who recein'S compensation for 
employment in excess of-

··(~\) seventy-two hours in any workweek for not more 
than six workwePks in a .venr, 

'' (B) sixty-four hours in any workweek for not more than 
four workwepks in that vt>ar. 

''(C) fift,v-four hours'in any workweek for not more than 
two workwePks in that yPar, and 

"(I>) forty-eight hours in any otlwr \mrkweek in that 
VPlll', 

at a 'rate not less than one and one-half times the rPgnlar rate nt 
which he is employed; or". 

(2) Effective ,January 1, 1975, section 1~(b) (26) is amended-
( A) by striking out "seventy-two" and inserting in lieu thereof 

"sixty-six"; 
.(B) by striking out "sixty-four" an<l inserting in lieu thereof 

"sixty"; 
(C) by striking out ''fifty-four'' a11<l inserting in lif::'n therrof 

''fifty''; 
(D) by striking out ''and" at the end of subparagraph (C); 

and 
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(E) by striking out "forty-eight hours in any other workweek 
in that year," and inserting in lieu thereof the following: "forty­
six hours in any workweek for not more than two workweeks m 
that year, and 

" (E) forty-four hours in any other workweek in that year,". 
(3) Effccti\·e .Tanuary 1, 1976, section 13(b) (26) is amendc<l­

(A) by striking out "sixty-six" in subparagraph (A) and 
inserting in lieu thereof "sixty"; 

(B) by striking out "sixty" in subparagraph (B) and inserting 
in lieu thereof "fifty-six"; 

(C) by striking out "fifty" and inserting in lieu thereof "forty­
eight"; 

(D) by strikinlO' out "forty-six" and inserting in lieu thereof 
"forty-four"; an( 

(E) by striking out "forty-four" in subparagraph (E) and 
inserting in lieu thereof "forty". 

L<.JC\L TR.\XSIT E:'llPLOYEES 

88 STAT. 68 

Effective date. 
Ante, P• 57. 

SF.c. 21. (a) St>ction 7 is amendt'd hy adding aftPr tlw :-;uhseetion Ante, P• 62. 
uddecl by section D(a) of this Act the following new suhst>dion: 

·• ( 11) In the ea-e of an emplo,yc·e of an employer engagPd in the busi­
ness of opemting a strPl't, snhnrhan or intPrurhan elertric railway, or 
lo<'a\ trolley or motorbus <:'aiTier (rfganlless of whPther or not ~uch 
railway or <·aniPr is public or pri,·ate or operah•d for profit or not for 
profit), in determining the hours of employnwnt of ~uch an Pmployee 
to which the rate prescribed hy subsfdiOn (a) applies tlwre shall he 
ex<·lwl<>d thf' hours surh Prnployee was employc><l in ('hartt>r adi ,·ities 
by such ernployPr if ( 1) the empli>yee's Pmploynwnt in swh acti,·ities 
was pursuant to nn agr<>ement or understanding with l1is Pmployer 
arri\·Pd at before engnging in such t•mployment. awl (:n if Pmploy­
rnPnt in swh adi,·itiPs is not part of stwh <>mploypp\ n•gular 
Pill p loynwnt. '' 

(b) (1) SPdion 1:3(b) (7) (rPlating to t•mployel's of stl'PPt, subnrhan so stat, 836. 
or inU•rurlmn electric railways, or loeal trollt>y or motorbus ~·ani.-rs) 29 usc 213, 
is anwllil<'d by striking ont ".if the ratf•s an<l s.H\'i<·t-s of :-clH'h mil way 
or caJTiPr are subject to l'('gulation by a State or local ngt>n<·,y'' and 
inserting in lieu thereof the following: "(r<•ganlless of wlwthrr or not 
snch rail way or <:'anier is pub! ic or pri \'ate or opemtPd for ]Jrofit 
or not for profit), if su<'h Pmploy(•p rP<·Pin•s <·omprn,.ation for l'llljJloy-
lllPIIt in PX('PSs of forty-eight holii'S in any workwePk at a ratE' not less 
than one and o1w-lralf tinws the n·gular ratP at whi('h hP is Prnplo.n•d". 

(~) Eti'Pctive one year after tlw pfl'peti\·e date of tiH· Fair LaiJOI' ~.ffective date, 
Standards .\mendments of W7-l, s11ch :-;ection is anwrHlPd by ~triking 
o11t •·forty-Pight lto1rrs" and insPrting in liPll th<•n•of •·forty-four 
hours''. 

(:~) EffPdin~ two yPars after ~111'11 dnh•, such S(·r·tion is rPp<·alP<l. Hepeal; effec­
tive date, 

SIT.~~. Se<·tion t:~ is anwr11lPd by a<lding a ft(•r tlw suhsPdion addPd ~~ P• 66. 
by SPdion lR the following: 

" (h) The provisions of sef't ion 7 shall not apply for a IWriod or Supra. 
pPriods of not more than fourtPen workwet•ks in tlw aggn•gate in any 
('aiPn<lat· ypar to any Pmployee who---

" ( 1) is ('lllploye<l by such employer-
"(.\) Pxdusi\'Pl,V to pro\'i<lt> SPI'\'iees JH'('t>f-:sary and inri­

dental to the ginning of cotton in un establishnwnt primarily 
engaged in the ginning of cotton; 
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"(B) exclusively to provide services necessary and inci­
dental to the receiving, handling, and storing of raw cotton 
and the compressing of raw cotton when r.erformed at a 
cotton warehouse or compress-warehouse facility, other than 
one operated in conjunction with a cotton mill, primarily 
engaged in storing and compressing; 

" (C) exclusively to provide services necessary and inciden­
tal to the receiving, handling, storing, and processing of cot­
tonseed in an l-'Stablishment primarily engaged in the 
recl-'iving, handling, storing, and processing of cottonseed; or 

"(D) exclusively to provide services necessary and inciden­
tal to the processing of sugar cane or sugar beets in an estab­
lishment primarily engaged in the processing of sugar cane 
or sugar beets; and 

" ( 2) receives for-
"'(A) such employment by such employer which is in excess 

of ten hours in any workday, and 
" (B) such employment by such employer which is in excess 

of forty-eight hours in any workweek, 
compensation at a rate not less than one and one-half times the 
regular rate at which he is employed. 

Any emJ?loyer who receives an exemption under this subsection shall 
not be ehgible for any other exemption under this section or seetion 7.". 

OTIIF:R l:XE~IPTIONS 

SEc. 23. (a) (1) Section 1::3(a) (fl) (relating to motion picture tht>ater 
emrloyees) is re}Waled. 

(2) Section 1:~(b) is amended by adding aftt>r paragraph (:26) the 
following new parngraph: 

"(27) any employee emp,loyed by an establishment which is a 
motion pietnrP theater; or '. 

(b) (1) SPction 13(a) (1:~) (rPlating to small logging crews) is 
repealed. 

(2) Section li3(L) is amPnded by adding after paragraph (27) the 
following new paragraph: 

"(28) any emploype emplo:nd in planting or t<>nding trees. 
crnisin~. snneying. m· felling timb<>r, or in preparing or trans­
porting logs or otlwr forestry products to the mill. processing 
plant, railroad. or other transportation terminal, if th<> numlH'r of 
employPes {'mployPd by his employer in such forestry or lumber­
ing operations do<>s not excePd eight.". 

(c) Section 13(b) (2) (insofar as it relates to pipeline employees) 
is amended by inserting aftpr "PmployH" the following: "<>ngnged in 
the op<>ration of a common canier by rail a1Hr'. 

Sl:c~. 24. (a) Section 14 is amended by striking out subsedions (a), 
(b), and (e) and inserting in lieu thereof the following: 

"SEc. 14. (a) The Seeretary, to the extent necessary in order to pre­
vc>nt cnrtailmPnt of opportunities for employmPnt, shall by n·gnlations 
or by orders provide for the employment of learners, of apprentices, 
and of messengers Pmployed primarily in delivering letters and mps­
sages, under special certificatPs issued pursuant to regulations of the 
fo'ecretary, at such wages lower than the minimum wage applicable 
under section 6 and subject to such limitations as to time, number, pro­
portion, and length of SPrvice as the Secretary shall prrscribe. 

"(b) (1) (A) The Secretary, to the extent necessary in ordPr to 
prevent curtailment of opportunities for employment, shall by special 
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certificate issued under a regulation or order provide, in accordance 
with subparagraph (B), for the employment, at a wage rate not less 
than 85 per centum of the otherwise applicable. wage r?-te in ~ffect 
under section 6 or not less than $1.60 an hour, whichever IS the higher 
(or in the case of employment in Puerto Rico or the Virgin Islands 

88 STAT. 70 

not described in section 5 (e), at a wage rate not less than 85 pPr Ante, P• 56. 
centum of the otherwise applicable wage rate in effPct under sectiOn 
6 (c)), of full-time students (regardless of age but in compliance with 80 Stat. 839. 
applicable child labor laws) in retail or sPrvice establishments. 29 usc 206. 

"(B) Except as provided in paragraph (4) (~J), during. any mm~th 
in which full-time students are to be employed many retail or service 
establishment under certificates issued under this subsection the pro­
portion of student hours of employment to the total hours of employ­
ment of all employees in such establishment may not exct>ed-

" ( i) in the case of a rebtil or service <.'Stablishment whose 
employePs (other than employet>s engaged in commerce or in the 
production of ~oods for commerce) were covered by this Act 
before the effective date of the Fair Labor Standards Amendments 
of 1974-

"(I) the proportion of student hours of employment to the 
total hours of employment of all employl'es in such estab­
lishment for the corresponding month of the immediately 
preceding twelve-month period, 

"(II) the maximum proportion for any corrl'sponding 
month of student hours of l'mployment to the total hours of 
employment of all employees in such establishment applicable 
to the issuance of certificates under this section at any time 
before the effective date of the I•""air Labor Standards Amend­
ments of 1974 for the employment of students by such 
employer, or 

"(III) a proportion equal to one-tenth of the total hours 
of employment of all employees in such establishment, 

whichever is greater; 
"(ii) in the case of retail or service establishment whose employ­

ees (other than employees engaged in commerce or in the pro­
duction of goods for commerce) are covered for the first time on 
or after the effective date of the Fair Labor Standards Amend~ 
ments of 197 4-

" (I) the proportion of hours of employment of students in 
such establishment to the total hours of employment of all 
employees in such establishment for the corresponding month 
of the twelve-month period immediately prior to the effective 
date of such Amendments, 

" (II) the proportion of student hours of employment to 
t?e total hours of employment of all employees in such estab­
lishment for the corresponding month of the immediately 
preceding twelve-month period, or 

" (III) a proportion equal to one-tenth of the total hours 
of employment of all employees in such establishment 

whichever is greater; or ' 
"(iii) in the case of a retail or serviee establishment for whi<'h 

records of student hours worked are not available the propor~ 
tion of student hours of employment to the total hours of 
~mplo3-:ment of all .employees based on _the .Practice during the 
I!flmediately precedmg twelve-m.onth penod m (I) similar estab­
hshm~nts o! the same emP.loyer m ~he same general metropolitan 
area m whiCh such establishment Is located, (II) similar estab­
lishments of the same or nearby communities if such establish-
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mentis not in a metropolitan nrea, or (III) ot1H'l' establishmellts 
of the same general character operating in the community or the 
nearest comparable conununity. 

For purpose of clauses ( i), ( ii), and (iii) of this su bpa ragra ph, the 
term 'student hours of employment' means hours during which stu· 
dents are employed in a rt>tail or service establishment under certili· 
rates issued 1111der this subsection. 

" ( 2) The Secretary, to the extent necessary in order to pre\·ent 
cu rtailmcnt of op port unities for employment, shall by s peeial eert i !i­
cate issued under a regulation or order provide for the f'mployment, at 
a \vage rate not less than HG per centum oft he \\'age, rate in eth•ct under 
section 6 (a) ( 5) or not lC'ss than $UW an hour, \V h ic hcYer is t iJC'. higlwr 
(or in t l1e case of em p loymrnt in Puerto Hi co or the Virgin Is lands 
not desc riLed in sect ion 5 (e), at a wagP rate not lrss than K) per cent lllll 
of the wage rate in effect under sect ion 6 (c) ) , of f n II- t i llle st ndPnts 
(regardless of age but in compliance with applieable child labor laws) 
in any occupation in agriculture. 

" ( 3) The Secretary, to the extent necessary in onle r to p re\·C'nt cur­
tailmen t of opport nni ties for employment, shall by s pee in l ce rt i fica te 
issuC'd under a regulation or ordn proYide for the E'mployment Lv nn 
institution of higher ed neat ion, at a wage rate not less than 8.)~ pr r 
centum of the otherwise applicable wage rate in ett'rct und<'r SC'etio11 fJ 
or not less than $1.60 an hour, whichever is the higher (or in tlw ease 
of employment in Puerto Rico or the Virgin Is lam Is not d('S('l'i Led in 
section 5 (e), at a wage rate not less than 85 per centUJ n of t h(' wagr rate 
in effect under section 6 (c)), of full-time students (reg-ard lrss of a~e 
but in compliance with applicable child labor laws) who an rnrolle-d 
in such institution. The Secretary shall by regulation prescribe stand· 
ards and requirements to insure that this paragraph will not f'l'Pate a 
substantial probability of reducing the full-time employment oppor· 
tunities of persons other thn.n those to whom the minimum wage rate 
authorized by this paragraph is applicable. 

" ( 4) (A) A speCia I certificate Js ~ued under pa rngra ph (1), ( 2), or 
( 3) shall provide that the student or st ndt-nts for whom it is issurd 
shaH, except during vacation periods, he Pmployed on a part-time 
basis and not in excess of twenty hours in any workweek. 

" (B) If the issuance of a speci aJ cert i ficat€' under pa ragm ph ( 1) or 
(2) for an employer will cause the number of students emploved bv 
such employer under special certificates issued under this subsE'ctioi1 
to exceed four, the Secretary may not issue snch a spe(·ial certificate 
for the employment of a student by st~ch employer unless thr SP('retary 
finds employment of such student will not create a substantial prob­
ability of reducing the full-time employment opportunities of pt-rsous 
other than those employed under special certificates issued under this 
subsection. If the issuance of a special c.ert,ifica te u 11 der pa ra~ra ph (1) 
or (2) for an employer will not cause the number of students emplowd 
by such employer under special certifiratPs issnf'd under this subsertiou 
to f:'xceed four-

" ( i) the Sf'rreta ry may issue a special crrt i fica.te 11 nder pit ra · 
graph ( 1) or ( 2) for the employment of a st udt-nt by such 
employer if such emp loyC'r certi ~es to the Secretary tl;nt the 
employment of snch student will not rr-duce the full-timr 
employment opportunities of persons othC'r than those employed 
under special certificat('S issue(} under this subsedion, and · 

"(ii) in the case of an employer which is a rda.il or servief• 
establishment, subparagraph (B) of paragraph (1} shall not 
apply with respect to the issuance of special ct-rtificatPs for such 
employer unde-r such paragraph. 

LoneDissent.org



17b 

April 8, 1974 - l 7 - Pub. Law 93-259 

ThP rrqniremeut of tilis ~nhpamgrnph :-;hall not apply in the case of 
the i SS1Jancc of sp<'('ial c'l'rt ifkatC's under paragraph ( 3) for the employ­
ment of fu 11-t ime students by _i nst i tntions o~ h i~l1e~· et lnca t i~m ; {'XC<'pt 
t]mt if the .St>crPtary dPtcrmmes that an mstttntiOn of higher C'cln­
('ation is employing stndPnts undt-r c·ertifieates issnt>d under paragraph 
{:q hut in Yiolation o;' the> r<.•qnirenJPnt:-; of tltnt para~raph Ol' of regu­
lations issued thereunder, the requirements of this subparagraph shall 
apply with .rt>sp<·t't to thf' issunnc.(' of special ceJ'tifi~·flt('~ m~der pam­
g-raph p)} f01· t.he employment of st.ndPnts by sut"h. mstttuti?n. 

·' ( ( ') ~ o spC'cJa l certificate may b<· IssuNl n n < IC'r thIs suhs<'d 1011 nuless 
the employ<·r for whom the certificate is to be issued proYides eYidence 
~ntisfadory to the SecrPtnrY of t lw student status of the employ(>ec; to 
he f'mplo\·Nl. nu(l('r sneh special certifieat('.'~ 

(b) Se'ction 1-l is further amended by redesignating subsection (d) 
as ~ubsed ion (c) tl!ld by adding at the end the following new 
subsection : 

" (d) The Secretary may by regulation or order prod de that se<"tions 
6 and 7 shall not apply with rPspect to the employment by any ele­
mentary OJ' secmHlary school of its students if such employment con­
stitutes, as determin<>d un(ler regulations prescribed by the Secretary, 
Hll integral part of the regular Pdncation program prm·ided by such 
school nnd such employment is in accordance with applicable child 
lahH·lnws." 

(c) Section 4 (d) is a nwmled by adding at the <'nd then·o f the fol­
lowing new sentence: "Such report shall also inclncle a summarv of 
the S[)('CiH I cert ifica t PS is~ued 1m de,. sed ion 14 (b)... ~ 

('JIILD LABOR 

88 STAT, 72 

Ante, PP• 60, 
68, 

52 Stat. l062J 
69 stat, 711, 
29 usc 204. 
Ante, p, 69, 

SEc. 2;.). (a) Section 12 (rPlating to child labor) is amended by 52 Stat, l067J 
t~dding n t the end thereof the follo,Yi ng new subsection : 63 Stat. 917 • 

" (d) In order to carry out the obj<'cti YPS of this S('ction. the Secre- 29 usc 212. 
tary may by regulation require employers to ohtain from any employee 
proof of ag<'.'' 

(b} Sect ion 13 (c) ( 1) (relating to child labor in agriculture) is so stat. 834. 
amended to read as follows: 29 usc 213. 

" (c) (1) Except as provided in pa mgra ph ( 2), the provisions of 
section 12 relating to child labor shall not apply to any employee supra. 
(•mploye<l in agriculture outside of school hours for the school district 
where such E"mployee is li,·ing while he is so employed, if such 
rmployee-

" (A) is l('SS than t wei ve years of age and ( i) is ern played by 
his pan•nt! or by a person standing in the place of his parent, on 
a fnrm owned or operated by such parent or person, or (ii) is 
employed, with the consent of his parent or person standing in the 
place of his parent, on a farm, none of the E"mployees of \Yhich are 
(be<" a use of section 1:1 (a) ( 6) (A) ) required to be paid at the wage 80 Stat. 833. 
rate prescribed by section 6(a) (5), Ante, P• 56. 

"(B) is twelve years or thirteen years of age and (i) such 
employment is with the consent of his parent or person standing 
in the place of his parent, or ( ii) his parent or such person is 
t>mployed on the same farm as such employee, or 

;'(C) is fourteen years of age or older.". 
(c) Section 16 is amended by adding at the end thereof thP follow- 52 stat. l069J 

in* new subsection: 71 stat, 514. 
'(e) Any person who violates the proYisions of sedion 12, relating 29 usc 216, 

to child labor, or any regulation issued under that section, shall be Penalty, 
subject to a civil penalty of not to exceed $1,000 for each such viola-
tion. In determining the amount of such penalty, the appropriateness 
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80 Stat. 384. 
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Ante, p, 72, 
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of such penalty to the size of the busines~ of the person chatgecl and 
the gravity of the violation shall be considered. The amount of such 
penalty when finally determined 1 may be-

d ( 1) deducted from any sums owing by the United States to the 
person charged ; . 

u {2) recovered in a civil action brought by the Secretary many 
court of competent jurisdictio!l1• in which litigation the Secretary 
shall be represented by the Solicitor of Labor; or 

" ( 3) ordered by the court_, in an action brought for a violation 
of section 15 (a) ( 4), to f;>e p~Id to the Secretary. 

Any administrative dctermmatiOn by t~e Secretary of the amm~nt of 
such penalty shall be final, unless w1thm fifteen days after receipt of 
notice thereof by certified ma_il t~e person cha~gecl _with the vi?lation 
takes exception to the determ_mati~n that the violations for ~Th1ch the 
penalty is imposed occurred, m which event final determmatwn of the 
penalty shall be !flade in an adn~inistra~ive)_n·ocee?ing a~te~ opportu· 
nity for hearina m accordance w1th sed1on :l.J4 of t1tle 5, Lmted States 
Code and regt~ations to be promulgated by the Secretary. Sums col­
lected as penalties pursuant to this. s~ction sh~ll b_e applied tow~rd 
t·eimbursement of the costs of df•termmmg the nolatwns and assessmg 
and collecting such _Penalties, in arcordanc:e with the provisions of sec~ 
tion 2 of an Act entitled 'An Act to authorize the Department of Labor 
to make special statistical studies HJ?Oll payment of the cost thereof, 
and for other purposes' (29 U:.S.C. 9a) ." 

SUITS BY SECRETARY FOR BACK WAGES 

SEc. 26. The first three sentences of section 16 {c) are amended to 
read as follows: "The Secretary is authorized to supervise the payment 
of the unpaid minimum wages or the unpaid overtime compensation 
owing to any employee or employees under section 6 or 7 of this Act, 
and the agreement of any employee to accept such payment shall upon 
payment in full constitute a waiver by such employee of any right he 
may have under subsection (b) of this section to such unpaid minimum 
wages or unpaid O\·ertime compensation and an additional equal 
amount as liquidated damages. The Secretary may bring an action in 
any court of competent jurisdiction to rPcover the amount of the unpaid 
minimum wages or overtime compensation and an equal amount 
as liquidated damages. The right provided by subsection (b) to bring 
an action by or on behalf of any employee and of any employee to 
become a party plaintiff to any such action shall terminate upon the 
filing of a complaint by the Secretary in an action under this subsec­
tion in which a recovery is sought of unpaid minimum wages or 
unpaid overtime compensation under sections 6 and 7 or liquidated or 
other damages r:ovided by this snbs:c~ion owing to such <>mployre 
Ly an employer hable under the provisiOns of subsection (b) l unless 
such action is dismissed without prejudice on motion of til{', SPeretat·y.'' 

ECONO).UC EFFEGTS STUDIES 

SEc. 27. Section 4(d) is amrndNl by 
( 1) inserting " ( 1 f' immedia-tely after " (d) ", 
{2) inserting in the second sentence after "rninimnm wagPsl' 

the following: "and overtime coverage"; and 
(3) by adding at the end thereof the following new paragraphs: 

"(2) The St'nrtary shall conduct studiPs on the justification or lack 
th~reof for each of the special exemptions set forth jn section 1:~ of 
this Act, ~nd the exte,nt ~o wh_ich such e~emptions apply to Pmployees 
of establts~ments described m S!1bs~ct1on (g) of such section and 
the economiC effects of the apphcatwn of such exemptions to such 
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employees. The Seeretary shall submit a report of his findings and 
recommendations to the Congress with respect to the studies conducted 
under this paragraph not later than January 1, 1976. 

"(3) The Secretary shall conduct a continuing study on means 
to prevPnt curtailment of employment opportunities foi· manpower 
groups which have had historically high incitlences of unemployment 
(such as disadvantagPd minorities, y·outh, elderly, and such other 
groups as the Secretary may designate). The first report of the results 
cJf sueh study ~;hall bP transmitted to the CongrPss not later than 
one year after the effective date of the Fair Labor Standards Amend­
ments of 1974. Subsequent reports on such study shall be transmitted 
to the Congress at two-:p•ar intervals after such effPcti\·e date. Each 
such rel>Ort !:Ohall include suB"gestions respecting the Secretary's author­
ity UIH er sPction U of this Act." . 

• \GE niSCRDIINATIOX 

88 STAT, 74 
Report to Con .. 
gress, 

Reports to 
Congre ssa 

St-:<'. ~H. ( n) ( 1) Tlw tit·st sentence of s0ction 11 ~b) of the Age 
Discrimination in Employment Act of 1967 (29 U.S.C. 630(b)) is 81 stat, 605, 
amrndetl by striking out "twenty-five" and inserting in lieu thereof 
"twentv". 

(2) ¥I'he second st>ntence of section ll(b) of such Act is amended 
to read as follows: "The term also means ( 1) any ag-ent of such a 
person, and (2) a State or political subdivision of n State and any 
H!!PIH'Y or i11stnnnent:tl ity of a State or a political ~ubdi\·ision of a 
Stnte, an(l any intPrstate agency, but such term does not include thr 
United Stat('S, or a corporation wholly owned by tht' GO\·ernment of 
tlw l'nitecl StatPs.''. 

( :q Spc·tion 11 (e) of such Act is amended by striking out", or an 
llt.!PIH'V of a State or political sub1livision of a State, except that su<"h 
tl'l'lll ~hall in<"lude the United States Employment Service and the 
syst(•m of State and local employment services r<'cei ving Federal 
assistauce". 

( 4) Section 11 (f) of such Act is amendt>d to read a:.; follows: 
'' (f) The tPrm 'employee' means an individual employed by any "Emoloyee," 

employer t>XcPpt that the term 'employ0e' shall not. inclwle any 
pt>r·son Plrcte<l to public office in any State or pol it i<'al subdi vi~ion 
of any State by the qnalifietl voters ther·pnf, or any person chosen 
by su('h offi<'<'t' to be on ~mch officer's pHsonal staff, ot· nn appointee on 
thP policymaking h~vel or an immediate adviser witlt n'spect to the 
ex(•reisP of the <"Ollstitutional or legal pOW('I'S of the otlke. The exemp-
tion set forth in the preceding sentence shall not in<'lude employees 
subject to the civil s0nice laws of a State government, g-overnmPntal 
ag~'ncy. or political subclid~ion.". 

( 5) Sl•ction 16 of such .Aet is amendetl hy striking out "$3,000,000" 29 'JSC 634. 
nncl inserting in lieu thereof "$5,000,000". 

(h) (1) Tlw Ag-f\ I>iscTimination in Employment .\ct of 1967 is 
HlllPildt~d h.v J'(•d<•signating sections Li atHl 16~ and all references 
thereto. as SPdions Hi and 17, t·especti\·ely. 

(:!) Tlw .Age I>iscl'imination in EmployniPnt Act of 1967 is fur- 29 usc 633. 
th(•r alllPtllh•cl h,v adding imnwcliatt>ly aftpr st>dion 11 the followi11g 
ll<'W srct io11 : 

"XOXDISCHI:\IIX.\TION OX .\('COl.XT OF .\OE IX J>'I•:I>ER.\L GOV:t:RN::\IKNT 

EM PI .OY::\IENT 

"S..:c !;~ •. (a) All pet'soHnel actions affecting employees or applicants 29 ~~sc 533a. 
for l'mploynwnt ( l'xePpt with regard to aliens employed outside the 
limits of the enited States) in military departments as defined in 
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sectwn 102 of title 5, United States Code, in executive agencies as 
defined in section 105 of title 5, United States Code (including employ­
ees and applicants for employment who are paid from nonappro­
priated funds), in the United States Postal Service and the Postn.l 
Rate Commission, in those units in the government of the District of 
Columbia having positions in the competitive service, and in those 
nnits of the legislative and judicial branches of the Federal Govern­
ment having positions in the competitive service, and in the Library of 
Congress ~hnll be made free from any discrimination based on age. 

"(b) Exce,pt as othenvise provided in this subsection, the Ci vii 
Service Commission is authorized to enforce the pt'ovisions of subsec­
tion (a) throngh appropriate remedies, including reinstatement or 
hiring of employees with or without backpay, as will effectuate the 
policies of this section. ThP Civil Service Commission shall issue such 
rules, regulations~ orders, and instrurtions as it deems necessary and 
appropriate to carry out its responsibilities under this section. The 
Civil Service Commission shall-

'"(1) be responsible for the review and eya]uation of the oper­
ntion of all agency programs designed to carry out the policy of 
this section, periodically obtaining and publishing (on at least a 
semiannual basis) progress reports from each department, agency, 
or unit referred to in subsection (a) ; 

"(2) consult with and solicit the recommendations of interested 
individuals. groups, and organizations relating to nondiscdrnina­
tion in employment on arcount of age; and 

~. ( 3) provide for the acceptance nnd prbC'essing of complaints of 
(liscriminntion in Fedrrnl employmrnt on account of age. 

The head of each such department. agency. or unit shnll comply with 
~uch rules. regulations, crdPrs. and instruc-tions of the Ci,·il Sen·ice 
Commission wllieh shall inrlnde a prO\·ision that an emplovee ot· appli­
cant for employment shall bC> notifird of any final action t'akt>n on any 
('Omplaint of discrimination fih•d bv him. thrreundt>r. Reasonable 
rxemptions to the provisions of this s~<·tion 111ay be C>stablished b,v the 
Commission but only whrn the Commission has established a maxi­
mum age rerptirement on the basis of a detrrminntion that agP is a 
honn fide 0('('\l pnt ion a 1 qua Ji ficntion JIPCCSSa l',V to the IWrfornHUl('€' of 
the duties of the position. "'\Vith rcsp(•ct to rmploynwnt in tlw Library 
of Congress, authorities granted in this subsection to tlw Civil Service 
C'ommission shn l1 be exerrisrd by the Librarian of Congress. 

" (c) Any person ag~.!:rinerl ma~' bring R civil U<'tion in any Fedr.ra1 
rlistrict ronrt of competent jnrisdidion for such lPgal or PqnitablP rPlief 
as willPffrctuate the pnrposPs of this .\ct. 

"(d) "'hen tlw indiYidnal has not filrd .a complnint concPJ'ning age 
discrimination with tlw Commission, no civil action may be commenct'd 
by any indh·idnal under this section until the individual has g-h·en 
the Commission not lrss thnn thirty daYs' noticr of an intC>nt to file 
snch action. Stwh notice shall be filrd "·1thin onr hnndred and Pightv 
days aftpr thr allPged unlawful practice occurred. Upon l'PC<:>iving a 
notice of inh•nt to sn<'. thr. Commission shall promptly notify all pPr­
sons nan)('d thPrrin as t))'osprctivr d(;'fPndants in tht> action and tnkr 
any appropriate action to nssur<' thr elimination of an.v 11nln,dnl 
practice. 

"(e) Nothing containPcl in this sPction shall rf'liew any Gorf'rn­
ment agency or official nf the rC'spnnsihility to asf:nre nondiscrimina­
tion on ·account of age in PmploymPnt ns reqnin•d nncler nny proYision 
of Federal law." 
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EFFECTIVE DATE 

SEo. 29. (a) Except as otherwise specifically provided, the amend­
ments made by this Act shall take effect on ~~[ay 1, 197 4. 

(b) Notwithstanding subsection (a), on and after the date of the 
enactment of this Act the Secretary of Labor is authorized to prescribe 
necessary rules, regulations, and orders with regard to the amend­
ments made by this Act. 

Approved April 8, 1974. 
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APPENDIX C 

POLICE AND FIREFIGHTER REGULATIONS 
411 J2 

Title 29-l..abor 
CHAPTER V-WAGE AND HOUR 

DIVISION 

PA!H 553-EPAPlOYEES OF PUBLIC 
.A.':E!'\CIES Er~G!\G[D IN F1!1E PROTEC· 
T!O'~ OR lAW ENi='Oi'Cfr.':ENT ACTIVI­
TIES (INCUJDir~G sr:cur:tTY PERSON­
NEL IN CORiiECTIONAL tr~STITUTIONS) 

Tlw F'air Labor St:-tnd:u<is Act of 1933 
(!)~ ~t:tt. 1060. a.s amended, ~9 U.S.C. 201 
{'t ~(:q ) • as amcndrd by the Fair Labor 
Sr:H1c:a:-ds Amendments of 1D74 <Pub. L. 
9:3-:.258•. 88 Stat.. 551, extcnd.s the Act's 
minimnm \vru.:e. o\·ertimt~. equal pay 
and rf'c·ordkeeping requirements to most 
pul>l1c ::.wrncy emplo~·ec·s. In the case of 
crrLil!l }.JUblic :1.gcncies li.e .. those havint~ 
em;!lo:;ces engaged in fire protection and 
l:r.\· r_·nforcement aet.i\·itie=-. including se­
curay personnel in correctional institu­
tions), application of the Act's overtime 
provisions was delayed until January 1, 
lfli:J. Thi.' dela~· was accomplished Ly 
new <:ectwn 13,b) 1~0• whkh providcd 
nn interim overtime exemption for ::.11 
such cm}.Jlo~-ecs regardle:-s of the size of 
tbr emp1oyin~ public ager.c:·:. Effective 
January 1, 1975. hov-.·c\'Cr, the section 
D 1 b 1 i ~0) exemption will. b:\' its express 
tc-rmo::. be limited to fm: protection and 
Inw enforcement employec~ who are em­
plo~·ect by a public l1gc:ncy which has, 
during the workweek. 1e:-:.s than five cm­
p!O.\'Cl~S ~o engaged. F'or larger public 
r:£."t'!Kies having wch emplo:;ces. the Art 
provit:e:-. in section 7 '- k 1. a partial over­
time e:-:emption which. by its express 
te:-m-;_ becomes etlective J::.i.nuary 1. l!J';5. 
'ThPse two sect.ions are self-executmg 
:1nd cto not depend upon administrative 
rule~ <l!' regulations. 

on ~,!<J.y 17, 1974. however, the Actin~ 
A<:ministr~tor of the Wa<?.e and Hour 
n:·d.-io!1. United St3t.es Department of 
Labor. reco~-,rnizing- the need for the is­
su~nce of guidelines for interpreting the 
new and uniQue overtime exemptions 
rela~ing" to the~e public ag-ency employ­
ee~. puolishcd in the F'.EDER.'>L REGISTER 
<3~~ ra 17596• notice of a hearing- scheu­
uled for June 3. 1[174, to obtain evidence 
and receive comments re~arding the 
duL.::-;. Lu;,toms. practices, and working 
conclltions of such employ~es. 

The public he~rinrr. which was held 
ns scheduled on June 3. 1974. lasted two 
:full days, dunng which tune 11 individ-

uals and org-:~.nization.s testified and 143 
related exhibw.; were made a part of the 
}lparing record. 

Thereafter. on October 30, 1974, the 
Administrator of the Wa~re and Hour 
Din:-;wn. after re\ie,.,·ing the hearing rec­
ord in li~ht of the express language and 
lc~rislati\·e hist.ory of the sections 7<k) 
and 13 1 b) < 20) exemptions. issued pro­
posrd regulations (29 CF'R Part 553), de­
fmin:r "employees enga!;ed in fire pro­
tect.wn and law enforcement activities" 
and prescribing tent~tiye guidelines for. 
determining hours worked. the work pe­
riod and t.our of duty, n.nd caused the 
proposed regulations to be published m 
the FEDERAL REGISTER <39 FR 38663), 

The proposed regulations as thus pub­
lished invited interested persons to sub­
mit written comments, suggestions, data 
or argument..-; in re~ard to them on or 
before Deccmlx'r 2, 1974. and. in addition, 
:::chedukd n. further pubJic hearm~~ !or 
Novembcr 18, 1074. ln order to rive as 
wide publkity as pOssihl~ to all affected 
public an:cnrics. copies of the proposed 
re;nlia tions were mai1rd directly to the 
g-overnors of all 50 States. ·with informa­
tional copies going to every State At­
torney General and State Fire Marshal, 
each of whom was reque~tcd to bring the 
propo.scd r£>!-(Ulations to the attention of 
interested State and local govcmment 
ollicial~. In addition, approximately 800 
copies of the propo~rd rcg·ulations were 
mailed to individuals, hl bor orvaniza­
tions, employer organi?.ations, Stnte and 
local govenunent otncials and agencies, 
as well as to members of the United 
States Con~ress. 

The further public hearing. announced 
ln the F'EDERAL REGISTI:R on November 1, 
1974, wr:s held in Wa.shington, D.C., on 
November 18-21. 1974, for the purpose 
of receiving oral SU!!~('stions, proposals 
and comment.s on the propos!'d Part 553 
1"rom interested persons. ~hirty-eight 
individu~ls and organiLations testified at 
this second hcarin r~ and approximately 
300 rel:lted exlubit.s were made a part 
of the hearing record, which, along with 
the June 1D74 hearing record. i" on file 
with the Chief, Branch of \Var-e-Hour 
Standards. Viage and Hour Division, 
United States Department of Labor, 
f~oom 1107, 711 14th Street, N\V., \Vash­
ington, D.C. 20210. 
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A thorough anal~·sis of all testimony 
and written ma t.erial received in connec­
tion v;itll the November 1974 hf'nrin!! has 
been mqde, ar..::ain in con.iunct.irn- with 
the expre.":. st:1.tutory language and per­
tinent lc-:rislative hi~;tory. Thi.s nnalysis 
indicated the c!csirab!1:ty of makmg- cer­
tain ch~~ngcs :1nd ac!ditions in 29 CFR 
Part 5;)3, as propo~t:d. a.s well as adding 
ne\\' sections to it for the purpose of call­
ing attention to the existence of other 
Fair Labor Siaud:>..rd~-; Act exemptions 
which mi~ht be ::rraibble to public agen­
cies affccced by new Part 553, as well as 
to the Act's recordkeepin'~ requirements 
which are applicable to all covered em­
ployer~. Oi.l1er chan<~es in propo~cd Part 
553 expand the term .. any empioyee in 
fire protcC'tion a('tivitif~" to include em­
ployers of lorc~try conservation a:...:encies 
tdlO spot fore.st or brush tires .and help 
in the1r extin~uisluncnt along with other 
individuals who are called upon to a~sist 
dunng' periods of emergencies and high 
fire danr;er. Similarly, the term "any 
employee in law enforcement activities" 
has been expanded to include ''border 
patrol agents,'' and modified to indicate 
that fish. and r:·ame wardens and criminal 
investi~ative agents a..c.;signed to such of­
fices as tho::;e of a district attorney may 
be engaged in such rtctivitie!', depending 
upon the particular !acts. Both of the 
foregoing terms have been further ex­
panded to indicate that bona fllie fire 
protection and law enforcement employ­
ees will not lo~e their exempt status 
when they perform ".support activities" 
on a rota tiona! assi:~nment !or training 
or familiarization purposes, or for other 
reasons due to illness, injury or infirmity; 
the requirement that law enforcement 
ofllcers be sworn has been deleted, as has 
tl1e requirement for completed training, 
The :-;cctions dealing with training 
<~ 553.7>. secondary and joint employ­
mrut < ~ 553.9', volunteers <§ 553.11) and 
''comp time" !formerly~ 553.17 and now 
§ 553.19 J have he en further clarified, and 
a new section lla .. <> been added to explain 
the reneral rules for determining com­
pcn~~tble hours of \Vork. Numerous other 
minor chan~~e., have been made but they 
arc not di.scmsed in this preamble since 
they can be readily discerned by com­
parmg the rroposed Part 553 with the 
ver:;wn now to be issued. It was suggested 
tll:1t ch~mg-cs be mn.de in the current defi­
nitions of executive, administrative or 
professional emr-loyecs, nnd these sug-

gestions. although not germane to the 
sectiOn 7<k) or 13(b) <20) exemptions, 
will be considered when 29 CFR Part 541 
i.s rei:>.<>urd. The arguments criticizing the 
subsections dealing with mutual aid 
:H!reemento; ( ~ 553.10) and sleep and meal 
time « ~ 553.15) were carefully considered. 
No substrtntive changes were made, how­
ever, because these subsections restate 
le~al requirements which cannot be 
"'"-ived or altered by any ofl1cial of the 
Dcpm L.IT'ent of Labor. Numerous other 
anmment.s \Vere directed to the inflation­
ary or co:~t impact of Part 553. 'Vhat­
ever Impact there is, however, is the re­
suit o1 the 1974 Amendments, which, 
after Congress had considered these 
same arguments, expressly extended 
oYcrti:ne protection to employees en­
ga;.!rr! In fire prot~ction and law enforce­
mfnt activities. Moreover. the extent to 
which the Act will have a cost impact on 
such public a~·encies depends, in large 
part, uoon which of the several alterna­
tivfos cpcn to them the State and local 
jurirr.:ct!ons elect to use. Assuming that 
all jurisdictions elect section 7 (k), with­
out anv modification In the present tours 
of dut_\·, the estimated cost impact of the 
exrension of the Act's overtime require­
ment for calC'ndar year 1975 is estimated 
to be $27 million for all such jurisdic­
tions. 

In issuinr; Part 553, it 1s recognized 
tb::t the Secretary of Labor has been di­
rcct.::d by the 1974 Amendments to con­
dncL n. study in calendar year 1976 of 
the; rlO'..i~·s ordinarily worked by fire pro­
te<·tK•n r-..nd l:lw enforcement employe€s, 
and to pubh".h the results thereof in the 
}I:'Jr.:·n HEGISTER (88 Stat. 61). Now, 
therefore, prnding completion of such 
.study or studies, the fmal version of 
Part 553 is hereby adopted on an tnt.ertm 
basis to read as follows: 
&c. 
553.1 Statutory provisions. 
553.2 Purpose and scope. 

EMPI.OYEF;s ENGAGED IN FIRE PROTECTION AND 
LAW ENFORCEMENT .A<:.'TnnTIE.'> (lNCLUD• 
JNG f'ECURITY PERSONNEL IN CoRRElC• 

'l'IONAL lNSTri"UTlONS) 

s~. 
f,53.3 Fire protection activities. 
5b3.4 Law enforcement a.ctlvlttes. 
65d.5 20-perccnt Umltatlon on nonexe-mp~ 

work. 
553.6 Public ar,ency employees engaged ln 

'both fire protection and law en• 
forcement actlvlUes. 
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Sec. 
553.7 Employees attending tratnlng facUl­

ties. 
553.8 Ambulo.nce and rescue sen·tco em­

ployees. 
553.9 Fire protection ot" law ~nfor<'PmPnt 

employees who perform nnrelate4 
work !or their own a~ency or tor 
another public agency or private 
employer. 

553.10 Mutual ald. 
553.11 Fire prote-ction and law c·nforcemcnt 

volunteers. 

RULES FOR DETERMINING THE TOUlt OF DUTY. 

WORK PERIOD AND COMPENSABLE HOURS 
OPWORK 

553.12 General statement. 
553.13 Tour of duty. 
553.14 General rules !or determining com­

pensable hours of work. 
553.15 Sleeping and meal time as compen-

sable hours of work. 
553.16 Work period. 
553.17 Early relief. 
553.18 Trading time. 
553.19 Time off for excess hours oc so-called 

"oon1p time." 
553.20 The "re!;uhr rate.'" 
553.21 Records to be kept. 

AUTHORITY: Sees. 1-19, 52 Stat.. 1060, as 
amended; 88 Stat. 60; (29 U.S.C. 201-219). 

§ 553.1 Statutory Jlro\·isions. 

(a) In extending coverage to certain 
public agency employees, the Fair Labor 
Standards Act (herc1fter the .\ct>. by 
virtue of section 13(b) (20), Pr•JYided a 
complete overtime exemption for any 
employee of a public agency v:ho is en­
gaged in fire protection or Ia-;v {·!liorce­
ment activities (including sec• . .:.rity per­
sonnel in correctional inscituti.:nlS> dur­
ing the period between the e!Iecuve date 
of the 1974 Amendments <May 1, 1974> 
to and through De~e!l1ber 31, 1~14. Begin­
ning January 1, Hl'i5, however, :..1is com­
plete overtime exe!nption may be claimed 
only with respect to "any employee of a 
public agency who in any wor~\.cek is 
emplo~·ed in fire protection activ.:.ties or 
any employee of a public agency w llo in 
any workweek is employed in l:lw en­
forcement activities <includinf!. se-curity 
personnel in correctional institutions>. 
if the public agency employs du!"ing the 
workweek less tlu.n five emplo:'{ees in 
fire protection or law enforcement ac­
tivities, as the case may be." 

(b) Beginning J:m~ary 1, 1975, public 
agencies not qualifying for the C()mplete 
overtime exemption provided fn section 
13(b) (20) will be required to p~1y over­
time compensntion to th{'ir fin:~ protec-

3c 

tion and law enforcement enmlayces on 
a workweek basis as required by section 
'l<a> of the Act unlc<>s they elect to take 
advantage of the p::-trti~ll over~une ex­
emption provided in sec Lion 7' k) which 
applies, not on a workweek bn.::;is, !Jut on 
a work period ba.c;is, as follows: 

• • • No public n~!"ncy shall be deemee\ 
to have violated suhs•·ction (a) with respect 
to the employment of any empl0yee in fire 
protection activities or a.ny empln::ec tn law 
enforcement nct.i vil ies ( tnclutl fn_~ sccurtty 
personnel in correcti1>IH\l tnstitut.ious) if-

(1) In a work peri'"ld of 28 cv:lse.::ut.ive 
days the employee rcreiVf''- for tours or duty 
which in the ag~re-qate exceed 240 h11urs; or 

(2) In the c,1sc or such an em11Ioyee to 
whom a work period o! a.t leo.st 1 but less 
than 28 days appllcs, In his work period the 
employee receives t.or tours ot. duty whi1:h 
tn the aggregtl.te exceed a numbM of hours 
which betU"B the sa.me ratio to the nutnlJer of 
con:,ecuilve days 1n bls work porlod. tl8 210 
hours bears to 28 days, compens.'ltlon at a 
rl\to of not Ie::;s than one and o!le·h:l.l! times 
the rt·~tln.r rate at which he Is employed. 

(B) Effective Ja.nua.ry 1, 1976, soctlon 7(k} 
Is amended by striking out "240 hours" each 
place tt occurs and inserting in lieu thereot 
"2J2 hours". 

(C) Effective January 1, 1977. such section 
ts amended by striking out "232 hours" e.a.ch 
place tt occurs and inserting in lieu thereof 
.. 2Hl hours". 

(D) EITective January 1, 1978, such section 
ls amen.ded-

(1) By striking out "excero 216 hours" 1n 
paragraph ( 1) and inserting ln lieu thPreor 
"exceed the lesser ot (A) 216 hours, or (B) 
the average number o! hours (a.~ dct.:r­
mine<l by the Secretary pursuant to see· 
tlon 6(c) (3) of the Fair Ix'l.hor Standards 
Amendments o! 1974) in tours or duty of 
employees engaged 1n such activities in 
work periods of 28 consecutive days in Cal· 
end1.r year 1975"; and 

(iii By striking out "as 216 hours bears 
to 28 days" in paragraph (2) nud lnserttnr:­
in lieu thereof "as 216 hours (or If lower, the 
number o! hours referred to In clause (B) o! 
paragraph ( 1) ) bears to 28 days • • •. 

(c) These statutory provi:;ions, as is 
apparent from their terms. are limited to 
public agencies and do n0t apply to any 
private organization enraged in furnish­
ing fire protection or law enforcement 
services, and this is so even if the serv­
ices are provided under contract with a 
public agency. 

(d> In determining whether a public 
ag-ency qualifies for the .sect.ion 13<b> ~2U> 
exemption after January 1, 1975, the fire 
protection and law enforcem<'nt activ-
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itie.5 are considered separately. Thus. for 
example, if a public agC'ncy employs less 
than five employees in fire protection ac­
tiYitics but five or more employees in law 
enforcement activities <including secu­
rity personnel in a correctional institu­
tion), it may claim the exemption for the 
fire protection employees but not for the 
law enforcement employees. No distinc­
tion is made between full-time and part­
time employees, and both must be 
counted in determining whether the ex­
emption applies. Bona fide volw1teers 
may be excluded. TI1is determination of 
l.he number of employees engaged in 
each of the two named activities is made 
on a workweek basis. 

< e > In addition to the special exemp­
tions provided in sections 7~ k) and 13 
(b) <20J, which are the subjc'.:'t matter of 
Part.c;;; 53, the Act provides other exemp­
tions which, depending upon the facts, 
may be claimed for certain employees in. 
lieu of such special exemptions. For 
example, section 13 (a) (1) provides a 
complete exemption for any employee 
employed in a bona fide executive, ad­
ministrative or professional capacity, as 
those terms arc defined and dclimitt~d 
in 29 CPR Part 541, and that exemption 
may be claimed for any ftre protection or 
law enforcement employee who meets all 
of the te.st.s specified in Part 511 rrlatin:; 
to duties, respon.sibililics and sahry. 
Thus, althoutrh police captains arc clearly 
ernplo::ees em~aged in law enforcement 
adiviUcs, they may also, depending- upon 
the facts, qualify I or the :;;rC'tlon 13 (a) 
( 1 J exemption, in which event the em­
ploying agency may claim that exemp-

tion for such employees in lieu of the 
section 7(k) or 13<b> <20> exemption. 
Similarly, certain criminal investigative 
agents may qualify as administrative em­
ployees, in which event the employing 
agency may elect which or the applicable 
exemptions it will claim for such em­
ployees. In no event, however will the 
election to take the section 13 (a) 0 > 
exemption for an employee who qualifies 
for it result in excluding that employee 
from the count that must be made under 
§ 553.Hd) in determining whether the 
employer may claim for its other em­
ployees the section 13<b> <20) exemption. 
§ 5:J3.2 Purpose ami seope. 

The purpose of Part 553 is to define 
the pertinent statutory terms used in 
sections 7lk) and 13Cb) (20) and to set 
forth the rules by which the Administra-

tor of the Wage and Hour Division will 
determine the compensable hours of 
work, tour of duty and work period in 
applying the section 7 (k) exemption. 
EMPLOYEES ENGAGED IN FIRE PROTECTION 

AND LAW ENFORCEMENT ACTIVITIES (IN­
CLUDING SECURITY PERSONNEL IN COR­
RECTIONAL INSTITUTIONS) 

§ 553.3 };'ire protcdion acth·ilit"s. 

<a> As used in section 7(k) and 13(b) 
(20 > of the Act, the tenn "any employee 
in fire protection acti\.ities" refers to any 
employee < 1) who is employed by an or­
ganized fue department or fire protection 
district and who, pursuant to the extent 
required by State statute or local ordi­
nance, has been trained and h:-t~<; the 
lerral authority and responsibility to en­
ga"'ge in the pre\'ention, control or extin­
guishment of a fire of any type and <2> 
who performs actl\.ities whlch are re­
quired for, and directly concen1ed with 
the prevention, control or extinguish­
ment of fires. includin!5 such incidental 
non-firefi~hting functions as hou.<;ekeep­
ing, equipment maintenan<'e, .lecturing,_ 
attending community fire drills and in­
specting homes and schools for fire haz­
ards. The term would include all such 
employees, regardless of their st:l.tus as 
"trainee," "probationary," or "perzna­
nent" employee, or of their particubr 
speciality or job title <e.g., firefighter, 
engineer, hose or ladder operator, fire 
specialist, fire inspector, lieutenant, cap­
tain, inspector, fire marshal, battalion 
chief, deputy chief, or chief), and rega~d­
less of their assignment to support activ­
ities of the type described in p3.ragraph 
<d> of this section, whether or not such 
assignment is for training or familiariza­
tion purposes, or for reasons of illness, 
injury or infirmity. The term ·would also 
include rescue and ambulance service 
personnel if such personnel form an in­
tegral part of the public a~cncy's fire 
protection activities. See § 553.7. 

(b> The tcnn "any employee in fire 
protection activ"ities" also rC'fers to em­
ployees v:ho work for forest conservation 
agencies -or other public agencies charged 
with forest fire fi~hting responsibilities, 
and who direct or engag-e in ( 1) fire spot­
ting or lookout activities, or (2) fig-hting 
fires -on the fircline or from aireraft or 
(3) operating tank trucks, bulldozers and 
tractors for the purpose of clcartng fire 
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breaks. 'I11e term includes all persons so 
eng-a~~ed, re~a.rdle~c; of their status as 
1 ull tune or part time agency employCC3 
or as temporary or c.'\sua.l workers cm­
plo~·ed for a particular fire or for peri­
<Xls of high fire danger, including those 
who have had no prior tratning, It does 
not include such agency employees as 
bwlogbts and oflice personnel who do not 
fi~ht fires on a regular basis, except, of 
course. during those emergency situa­
tions when they are called upon to spend 
~ubstantially all <i.e., 80 percent or more) 
of their time during the applicable work 
period in one or more of the activities 
described in paragraph Cb) < 1), C2) and 
t 3) of tltis section. Additionally, for those 
persons who actually engage in these 
ftre protect,ion activities, the simultane­
ous performance of such related fw1c­
tions as housekeeping, equipment main­
tenance, tower repairs and/or the con­
struction of fire roads, would also be 
v.ithin the section 7(k) or 13tb) <20) 
exemption. 

(C) Not included in the term ··em­
ployee in fire protection activities" are 
the so-called "civilian" employees of a 
iil·e department, fire district, or forestry 
sen·ice who engage in such support ac­
tivities as those performed by dispatch­
ers, alarm operaiors, apparatus and 
equipment repair and maintenance 
workers, camp cooks, clerks, stenogra­
phers, etc. 
§ ;).)3 .. 1 J.aw rnrort•t•nu'nl ~u·ti,'itic·,.;, 

<a) As used ii) r;ections 71k) and l34b) 
(20 1 of the Act, the term •·any employee 
in lR"' enforcement activities'' refers to 
any employee < 1) v;ho is a uniformed or 
plainclotlled member of a body of offi­
cers <~nd subordinates who are empow­
ered b:.· statut.e or local ordinance to en­
ior(•e laws designed to maintain public 
peace and order and to protect both life 
and propeny from accidental oi· willful 
injury, and to pre,·ent and detect crimes. 
< 2) who has the power of arrest, and 
<3) who is presently undergoing or has 
undergone or will undergo on-the-job 
training :~nd/or a course of instruct1on 
and study which typically includes physi­
cal training, S('lf-defense. firearm pro­
ficiency, criminal and civllla\v principles, 
investigative and law enforcement tech­
niques. community relations, medical aid 
and ethics. 

Sc 

Employees "·ho meet these tests nre con­
sidel·ed to be engaged in law enforce­
ment activities regardless of their rank, 
or of their status as "trainee:· "PI·oba­
ttonary" or ''permanent'' employee, and 
rEg-ardless of their assignment to duties 
incidental to the performance of their 
law enforcement activities such as equip­
ment maintenance, and lcctming, or to 
5upport acti\ities of the type de.::.cribed 
in paragraph (f > of this section. whether 
or not such a."~ignment is for training or 
tamili:1nzation purposes, or for rea:sons 
of illnc:-,s, injury or inth111ity. The term 
would also include rc~cue and ambulance 
senice personnel if such per.:::,onnel form 
an integral part of the public agency's 
law ciliorcement activities. See § 553.8. 

t b) Typically. employees en~aged 1n 
law enforcement acthities inclmie city 
police; di~;trlct or local police; sheri !Is, 
under sheriffs or deputy sheriffs who are 
regularly employed and paid a~ such; 
court marshals or deputy mar!ilials; con­
stables and deputy constablC'S who are 
regularly employed and paid a.s such: 
border control agent.s; state troopers and 
highway patrol o1licers. Other agency 
employees not specifically mentioned 
may, depending upon t.he particular 
facts nnd pertinent statutory provisions 
in that jurisdiction, meet the three tests 
described above. If so, they will also qual­
ify as law enforcement omcers. Such em­
ployees might include, for example, fisl'\­
and game wardens or rrimina.l invest-iga­
tive agents assigned to the office of a 
district attorney, an attorney general, a 
solicitor general or anv other law en­
forcement agency concerned with ket>p­
ing public peace and order and protect­
ing life and property. 

(c) Some of the law enforcement of­
ficers listed above, including but not 
limited- to certain sheriffs, will not be 
covered by the Act if they are elf:{;ted 
officials and if they are not subject to 
the civil service laws of their particular 
State or local jurisdition. Section 3 I e) 
C2) <Cl of the Act excludes from its defi­
nition of ''employee'' elected officials and 
their personal staff under the conditions 
therein prescribed. 29 U.S.C. 203te' (2) 
<C). Such individuals. therefore. nE-ed 
not be counted in determining whether 
the public agency in question has less 
than five employees engaged in law en ... 
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forcemcnt ~ctivities for purposes of 
claiming the section 13• b' 1 20) exemp­
tion. 

( d 1 Employees who do not meet each 
of the three tests described above are 
not engn;;ed in "law enforcement activ­
ities," as that term is usrd in sections 
'1ikl and l3ibl 1201. Such employees 
would typically include < 1 1 building- in­
spectors <other than those defined in 
~ 553.31a •), 12) health insped:.ors. (3) 

animal control personnel, 141 sanitali­
ans. • 5' civilian traffic employf's who 
direct vehicular and pedestrian traffic at 
specified intersections or other control 
points, • 6) civilian parking- checkers who 
patrol as..<;igned areas for the purpose of 
discovering- parking violations and bsu­
mg appropriate warnings or appearance 
notices. < 71 wage and hour compliance 
officers. < 81 equr-~1 employment opportu­
nity compliance officers. < 91 tax compli­
ance oflicers. < 10 1 coal mining inspectors. 
and < 11) building guards who~e primary 
duty is to protel't the lives and property 
of persons within the limited area of the 
building. 

(e) The term •·any employee in law 
enforcement activities" also includes, by 
express reference, "f'>ccurity :personnel in 
correctional institutions." A concctional 
institution is any government facility 
maintained as part of a penal system for 
the incarceration or detention of per­
sons suspected or convicted of having 
breached the peace or committe:d some 
other crime. Typically, such facilities in­
clude J)(>mtent.iaries, pri.,ons. pri~nn 
farms. county, city and village jails, pre­
cinct hottsc lockups and reiom1~torics. 
EmployC{'s of correctional institut~ons 
who qualify as security personnel for 
purposes of the section 71 k) exempUon 
are those who have respon.c;ibllity for 
controlling and maintaining custody of 
inmates and flf safeguarding U1em from 
other inmates or for supervising such 
functions, regardless of whcU1er their 
duties are performed inside the correc­
tional institution or outside the institu­
tion <as in the ca.c;e of road gangs) . 
These employees are considered to be 
engaged in law enforcement activities 
regardless of their rank (e.g., warden, 
assistant warden or guard) or of their 
status as "trainee," "probationary," or 
"permanent" employee, and regal'dless 
of their assignment to duties incidental 
tQ the performance of their law enforce­
ment activities, or to support activities 
of the type described in paragraph (f) 

of this section, whether or not such as-

6c 

sig1m1ent is for training or familiariza­
tion pw·poses or for reasons of illness, 
injury or infirmity. 

1 f) Not included in the term "employee 
in law enforcement activities" are the 
so-called "civilian" employees of law en­
forcement agencies or correctional in­
stitutions who engage in such support 
activities as those performed by dis­
patcher, radio operators, apparatus and 
eQuipment maintenance and repair 
workers. janitors, clerks and stenogra­
phers. Nor does the term include employ­
ee:- in correctional institutions who engage 
in building repair and maintenance, cul­
inary services. teaching, or in psycholog­
ical. medical and paramedical services. 
This is so even though such employees 
may, when assigned to correctional in­
stitutions, come into regular contact 
with the inmates in the performance of 
their duties. 
s 353.5 20-pf'r('t"nt limitation on non­

l'Xl'mpt work. 

Employees engaged in fire protC'ctlon 
or hnv enforcement activities, as de­
scribed in § § 553.3 and 553.4, may also 
engage in some nonexempt work which 
is not performed as an incident to or in 
ronjunction with their firefighting ac­
tivities. f'or example, those who work 
for forest conservation agencies may, 
during slack periods, plant trees and per­
form other conser-vation activities. The 
performance of such nonexempt work 
w1ll not defeat either the section 7t k 1 or 
13<b> <20> exemption unless it exceeds 
20 percent of the total hours worked by 
the particular employee during the ap­
plicable work period. 

§ j:J3.6 l'uhlie :a~f'lll'Y t'mplop•f>"' l'n­
~a~t·d in holh lire protN·tion and In"· 
(•nfurceuwnl at·t.hitit.-s. 

Some public agencies have employees 
lsometimes referred to as public safety 
otficersJ who engage in both law en­
forcement activities and fire protection 
activities. depending upon the agency 
needs at the time. This dual assignment 
would not de1eat either the section 7<k) 
or 13(b) <20> exemption, provided that 
each of the activities performed meets 
the appropriate tests set forth in§§ 553.3 
(a), 553.4(a) and (e). This is :::o regard­
lcs:; of .how the employees dh·idc their 
time between the two types of activitie~. 
If, however, either the fire protection or 
law enforcement activities do not mert 
the tests of § 553.3(a) or §§ 553.4(a) and 
<e>, a.nd 1! such nonquallfylng activities, 
standing alone or 1n conJunction wtt11 
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some other nonexempt activity, execed 
20 percent o! the employee's totnl hours 
of work in the work perlod, neither ex­
emption would apply. 
§ 533.7 Employees unending lraining 

facilities. 

'l'he attendance at a bona fide fire or 
police academy or other training- fnciltty, 
when required by the employing- public 
agency, docs not constitute cn~ag-emcn\ 
in exempt activities, unless the employee 
in question meets all the tests described 
in § 553.3 (a) or § 553.4 ta) • as the case 
may be, in which event such train!n~ or 
further training would be incldcnt:tl to, 
and thus part of, the employee's fire 
protection or law enforcement activiLics. 
Only the time spent in actu:tl tr::~.iniug or 
retraining constitutes comi>Cnsable hours 
of work. All olher time. such as that 
spent in studying and other pcr.;onal 
pursuits, is not compensn.ble hours of 
work even in situat,ions where the em­
ployee is confined to campus or to bar­
racks 24 hours a day. See ~ 553.14. 
Attendance at training facilities and. 
~chools, which is not requ1red but v:hirh 
may incidcntnJly improve the emp1oyee's 
performance of his or her re':nllar ta.sks 
or prepare the employee ior further ~ct­
vancement, need not be counted as v:ork-
1ng time even thoug-h the public ag-ency 
may pay for all or part of such training. 
§ 553.8 Amlmlance and rescue service 

employees. 

(a) Ambulance and rescue service 
employees of a public agency other than 
a fire prot.ection or law enforcement 
agency may be treated as employees 
engaged in fire protection or lR.w en­
forcement activities of the type contem­
plated by sections 7(k> and 13(b) <2u> if 
their services are substantially related 
to firefighting or law enforcement ac­
tivities in that (1) the ambulance and 
rescue service employees have received 
special training in the rescue of fire and 
accident victims or firefighters injured 
in the performance of their firefighting 
duties and (2) the ambulance and res­
cue se'rvice employees are regularly dis­
patched to fires, riots, natural disasters 
and accidents. 

(b) Ambulance and rescue service em­
ployees of public agencies subject to the 
Act prior to the 1974 Amendments do 
not cbme v.ithin the section 7<k> or sec­
tion 13(b) (20) exemptions. since it was 
not the purpose of those Amendments 

7c 

to deny tn\; Act's protection of pre­
viously covered employee's. This wo~ld 
include employees of public a~r~c1es 
engaged in the operation of a hosp1l al; 
an institution primarily cw~ar,-cd in the 
care of the sick, the aged, the men tally 
111 or defective who reside on the prf'm-
1ses of such institutions; a _school fo~ 
mentally or physically handicapped or 
gifted children; an elementary or sec­
ondary school; an institution of higher 
education; a street, suburban. or tntE'r­
urban electric ra1lway; or local trolley 
or motor bus carrier. 

<c> Ambulance and re~cue service em­
ployees of private orgnnizations do not 
come within the section 7(k) or section 
13 (bH20) exemptions even if their ac­
tivities are substantially related to the 
.fire protection and law enforcement 
activities per!onned by a public agency. 
§ 553.9 l'ire protection or lnw f"hfOI"'Ce• 

menl t:•nJtloyces who perfonn unre. 
Jatt•d work for their own :l~t-ncy or 
for nnotlter public agency or pri .. ·atc 
employer. 

(a) U an employee regularly engaged 
1n exempt fire protection or law en­
forcement activities also works for an­
other department or agency of the same 
SLate or political subdivi<>ion. such em­
ployee ,.,..ill lose the exemption if the 
other work is unrelatP.d to fire protec­
tion or law enforcement activities. For 
exnmplc, 1f a city police officer also works 
as a clerk in tlle city health department, 
which is clearly nonexempt work, the 
city could not claim the section 7(k) ex­
emption for such employee and would 
have to pay overtime compensation for 
all hours worJ.~ed for the two a~encies 
in excc~;.c; of 40 per week. See 29 CFR 
778.117 for an explanation of how over­
time compensation is computed in such 
a situation. If, however, such employee's 
other job for the city is also exempt 
work, as, for example liieguarding at 
a seasonally operated city beach which 
work is exempt from bot.h. the Act's 
minimum wage and overtime provisions 
by virtue of section 13 (a) (3), the city 
would be entitled to claim the lesser 
of the two exemptions which, in the 
example given would be the section 7 Ck) 
exemption, and it would have to pay 
overtime compensation only for the com­
bined hours <if any> \\'hicll are in excess 
of the employee's tour of duty. 

(b) The;;;c sl\me principles also apply 
where the fire protection or law enforce-
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ment employee work.;; for another public 
or privnte employer v:ho, althourrh en­
tirelv st:>p::trate from the employee's reg­
ular employer. is nonetheless a jojnt em­
ployer with the fire protection or law 
enforcement a~cncy. Usually, of course, 
workin~ for a separate employer does not 
affect the employee's status as an em­
ployee engaged in fire protection or ln.w 
enforcement activities or the employing 
agency's right to clahn the section 7Ck> 
or 13 (b) (20) exemption. In some limited 
circwnstances, ho'\".'ever, the relationship 
between the fire protection or law en­
forcement agency and the other em­
ployer is so closely related that they mm;;t 
be treated as joint employers. Such a 
joint employment relationship exists 
where the work done by the employee 
slmult::meou1';\y benefits both employers 
and where it is done pursuant to an 
arrangement between the employers to 
share or interchange cmp!oyees, or where 
one employer acts direc-tly or indirectly 
in the interest of the other employer 
in relation to the same employee, or 
where the employers are so closely asso­
ciated that they share control of the 
employee, directly or indirectly. See 29 
CFH Part 791. 

(c) To illustrate. if a police officer in­
dependently finds after-hours employ­
ment as a repair mechanic in a gas sta­
tion or as a security guard in n. depart­
ment store, there would be no joint em­
ployment relnttonshfp between the police 
department and the second employer. 
This would be so even if the police omcer 
wore hfs or her uniform at the second 
job and even 1! the police drpartment 
engaged in such "brokerinrr" fnnctions as 
maintaining a. list of officers available 
!or extra outside work and referrinrr em­
ployment requests to such officers. Nor 
would it matter whether the police de­
partment also established a wage scale 
for such extra outRide work and ap­
proved it so as to avoid any conflict of 
Interest problem. On the other hand, if 
the. second employer is required by local 
ordinance or otherwise to hire a police 
officer to control crowds at a stadium or 
to direct traffic at a. sports arena or dur­
ing a parade, such employment benefits 
both the police department and the 
second employer, and, since both act in 
the interest of the other, a joint employ­
ment relationship is created. 

8c 

§ 553.10 l\lutual aid. 

If employees engaged in fire protection 
activities volunt..1.rily respond to a call for 
aid from a neighboring jurisdiction, they 
e.re volunteers in rendering such aid and 
their employer is not required to com­
pensate them for the time spent in the 
nei~hbortng jurisdiction. See § 553.10. If, 
hmvever, the employees respond to such 
a cJ.ll because their employer has a mu­
tual aid agreement with a neighboring 
jurisdiction or if the employees are 
directed by their agency to respond, all 
hours worked by these employees in 
rendering such aid must be added to 
their regular hours of work for purposes 
of the section 7 (k) excmpt1oiL 

§ 553.11 Fire protection :md law en­
forcement volunteers. 

<a> Individuals who volnnteer to per­
form fire protection or law enforct·ment 
activities, usually on a. part-time basis 
and as a public service, are not consid­
ered to be employees of the public agency 
which receives their services. Such in­
d,ividuals do not lose their Yoltmteer 
status because their tuition may have 
been paid or they may have been reim­
bursed for attending special classes or 
other training to learn about fire pro­
tection or law enforcement or because 
they are reimbursed for approximate 
out-of-pocket expenses incurred 1nc1· 
dental to answering a call or to the cost 
of replacing clothing or other items of 
equipment which may have been con­
sumed or damaged 1n responding to a 
call. Nor is the volunteer status of such 
individuals lost where the only material 
recognition atiorctcd them is the holding 
of r\n annual par~y. the furnishing of a 
uniiorm and related equipment, or their 
inclusion in a rctir~ment or relief fund, a 
workman's compensation plan or a life 
or health insurance program, or the pay­
ment of a nominal sum on a per call or 
other basis which may either be retained, 
in whole or in part, by the volunteer 
or donated to finance various social ac­
tivities conducted by or under the 
auspices of the agency. Payments which 
aver.lGC $2.50 per call will be considered 
;norninn.l. Payments in excc;,.s of this 
amount may also qualify as nominal, de­
pending upon the distances which must 
be traveled and other expenses incurred 
by the volnntcer. For purposes of this 
paragraph, 1t is not necessary for the 
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ngency to maintain an exact record of 
expenses. 

tb) \Vhcre, however, Individuals en­
~a·~cd in iirc proteetion or luw enforce­
ment acu-.·ltlcs recci\·e more than a 
ncmin~l ~i;uotmt or p3yment on a bn....sis 
wluch ciuc:~ not rea,.,onably approximate 
the expewc s incurred by tlwm. theY are 
employees rather than voltmtccrs and 
m mt be paid in accordance with the 
Act's rcC]uirnnent.s. 

lc) Volu:~t{'NS cngagrd in fire pro­
tection or Lt-v: enforc('mcnt act,iYities may 
iuclude incitviduals who are c·mployed in 
~ome other <'apacity by the same pub­
lic a~ency. For ex:unple, a civiltan PBX 
operator of a public agency engaged iu 
law emorccmcnt activities may al:o;o be 
a \'Oluntecr member of the local police 
re.sf'ne force. Similarly. an employee of 
a village Department of P<1rks and Rec­
reation m~,,. serve as a volunteer fire­
f.;iH12r in hi.s or her local community. 

( d i Police omcers or fircflghters of one 
jurisdiction may en~~ge- in tile protec­
tion or 1a --;v enforcement activities on a 
Yoluntary b~:,is for another jurisdiction 
where tlH're ic; no mulurJ aid agreement 
or other rcl<~tion!'hip between the two 
JUrisdictio:1s. Such en~plo~-ccs c8.nnot., 
howevc:.:, P£~rform fire protect ion or law 
enforcemc:1t activities on n, Yoluntary 
b;:~::;:s fo1· tlleir 0\\11 agency. although 
t!1ey can ent,nge in otht·r r,ct:\ iu(;s nul 
d1rect1:v re::atcd to the.se p!·im~r:" !unc­
tions. For example, n pnramcdic eJn­
ployt-d by a city fire dep .. utmcnt could 
volunte{?r to r::ive a course in first aid at 
the cit.y ho~pital and a police officer 
could ,·olunteer to counsel Yuung ju\'c­
r:Hes who n,re mf'mbers of a bov·s club or 
other similar organizations. · 
RULES FOR DETERMINING THI: TOUR OF 

DUTY, \VOHK PERIOD AND COMPENSAJ!LF 
HOURS OF "\VORK 

§ 5:>3.12 Ct·m·•·al ~tatrnwnt. 

(a) In extending the Act's CO\'erage to 
public agency employees engaged in fire 
protection and law enforcement actlv­
lties. Conr!r('.ss, recog11izing the unique­
ness of thc:::c activities. c~tabli~hed sec­
tion 7tk) which permits the computa­
tion of hours worked on the basis of a 
work period 1 \Yhich can be lonr--er than 
a work\\·e(·i~ > and wh1eh ba~;es the over­
time requirements on a work period con­
cept. In adding this provision, Congress 

9c 

made it clear that :-;omc acl.imtmcnt 
would have to be mr~de in the u;;:ual rules 
for determbing compensable hours of 
work <Coni. Rcpt. 93-9.:)3, P. 27) and 
where the cmployer elects section 7(k), 
these rules must be used !or purpose of 
both the Act·s minimum wa[.;e and over­
time requirements. 

<b) H. however, any public a~ency 
chooses not to claim the partinl overtime 
exemption proYidcd in section 7 <I~), but 
t'lt cts to pay overtime compensation as 
required by section 7<a), it need not con­
cern 1t.self w1th the "tour of duty" or 
•·work period'' discus~;1on v;hich follows 
or with the special rules relating to the 
determination of what constitutes com· 
pcnsn.ble hours of work .since, in that 
event, overtime would be payable on n 
workweek basis nnd tl1e regular method 
of computing "hours worked" ns set forth 
in 29 CFR Part 785 would apply. Such 
nn agency would not, howc ... ·cr, be able 
to take advantar:e of the special provi­
:::ions of Part 553 relatm~~ to the balanc­
ing of hours over an entire. work period. 
trading time and early relief. 

§ 553.13 Tour of duty. 

The term "tour of duty," as used tn 
section 7, k •, means the period during 
which an employee is on duty. It may be 
a scheduled or un;;eheduled period. 
Scheduled periods rc1cr to shlftf;. i.e., the 
period of time which elapses between 
:,cheduled arrintl rtnd dep:uture times, 
or to scheduled periods outside the shift, 
as in the case ol a ~pccinl detail involv­
ing crowu control durinr-: a parade or oth­
er such event. Unscheduled periods refer 
to time spent in court by pollee officers, 
time spent handling emergency situa­
tions. or time spent aft.er a shift in or­
der to complete required work. When 
a:1 emplo~vee actually works fewer hours 
than those scheduled, the employee's 
tour of duty is reduced accordiiJgly. 
Nothing in section 7{kl precludes em­
ployers <acting pursuant to collective 
b,uguining agreements or in accordance 
with their own autl1ority• from estab­
lbhing new tours of ciuty for their em­
ployees, provided, however. that the 
change is intended to be permanent at 
the time that it is made. 

§ :;:~:~.1 J (;rru•r;•) rule:- fur tklf-rminiu:! 
c·ornpt·n:-<lhlc· huurl- of ~ork. 
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'a 1 Conlpens<tlJ}c hours of >':ork ge:n­
£ ;·ally include nll of that tH11e durin"' 
'.\ i1jc11 an emplo:>cc Is on duty or on th~ 
employer·s prcm:~:e.s or <tL ~ pa'f;Cribed 
workplace. as ·.r. <:11 as all o~iler t;me dur­
ing wJijch the emplo;. ec i~ su1ic-rcd or 
permitted to work fo1· tht emplv~ H. Sw:·h 
hams thus ir,c:lude etll pre-.sl!iit c;nd 
po.ct-.~hift a('tiviti(<..; wlJwll are an ini.egr<tl 
part ot the emplvyc(;·s pnnc::p.d :l(:tivity 
vr Wlilch arc C:li;:;<'IY n:ia u::d and inclis­
pcnsable to its Pcrfonnauce, such as at­
tcr;uing- ro11 c<dl. \niti11g- un ~u1d cumplet­
ing re;)orts or tH:kH.s. <md w;~,,ning and 
re-r<1r:bnv fire hose. It also indudt;; U!ne 
wi1icil an employf:e sp1:nd.:.. in ~ttendmg 
required trJ.illlng cla.~.s<.'s. Sc~ ~ 5.'j:;.7. 
Time . .spent a·,, <~Y irom the empbyer·.s 
prcm:~ccs under f·onclit ions ~ c;rcum­
scnbcd that trwy n::tlict the £:mployee 
~rom ef[(;cLiH:lY u:·;ing tl1c tJm~ tor per­
~nn;Il pur;;ui; .. :. al.s·.> con~Utllt<•.; compen­
sulJle hours of work. F'or example, a JXJlice 
off.ccr who is rcqwn.:ci to rc.-m~tm at home 
untll sununoned to tt>~u;;,- m a pen<lmg 
r,ourt c~:·e and •.vho mu;,:, be in a con:-;w.nt 
sLate of in.">ktnt r£:adinf·ss, 1s enr;aged 1n 
compensable hour~; of WIJl't:. On t!w o;..her 
h.1nd. ClliPlO.\'CPs wiw ::nc ccnftm-d to bar­
racks while a tt<"n<.iing f)()l!ce n.cadt'mies 
are not on dt:t\' during ti1o:;e t1mes when 
they are not in cla~s or ~tt a training 
se.;.<;ion smcc t.!.iey are 1n:c to l;.;;c .!:.U<'h 
time for per.· qnal pursl.i~ t:;. 'I11L.; would 
also be true in a forest f1re situation 
wl1erc employees, who have been relieved 
fror.1 duty an<i tr~tiJ.:,porr..cd aw~!Y from 
the fire line. nre. for 311 pract1c...L1 pw·­
po:;es. requireu to rrmain at the fire camp 
becattse their homes are too !ar llht..ant 
for <:ommuting purposes. Also, ft. pollee 
officer who has completed hie; or her tour 
oi c.luty but. who ic; given a patrol car to 
dn,·c home ~nd use on private business, is 
not workin·~ :>Imply because the radio 
ffil:.,-t be leiL on so that the officer ran 
re.< r,>Ond to emergency calls. or cour:,e, 
the t1me !;pent in re~ponding to such calJs 
wvu1d be cvrnpensable, except 1n those 
im~ ances '.dlerc it is miniscule and can­
not. as nn ndministrativc matter, be 
ree0:-ded for T>~tyroll purposes. 

1 oJ Addi'.;onal examples of compen­
.<:tc.:e anLi r:c.r.fDmpcnsablc hours of work 
are ~et lor~ll in 29 CFR Part 785 which 
JS tully applJcable to employees for whom 
the ~ection 7 · kJ exemptiOn is daimed ex­
cent t.o tne extent that it has been modi­
tied below in ~ 553.15. 

1 Oc 

§ :>:i3.1 !i ~l•·•·J'in~ anrl mral tinw· "' 
•·umJu·u,d,lc· hour!' of "ork. 

1 a) Where the employer has elected 
to u..<;e the t'_'{;lion 7 < k J exemption. sleep 
and meal ti!lle cannot be exduded from 
compen5rtble hours of work \\;here c 1' 
the e:n;Jloyef~ is on duty for less than 24 
hou:·~. whicl1 is the general rule appli­
rn!Jie to aU employees (29 CFR 785.21) 
<tr:d ; 2 1 ,,.:iH·re the emp1oyee is on duty 
Jor t:':cJ.::.:tl.v ~-* hom·s, which represents a 
dt>i<• rture frcn 29 CFR 785.21. 

· b 1 Sleep and meal time may, how­
en:·c be txc!:.1dt-d in the ca.sc of fire pro­
teccon or ::; ·.v t:nforcement employees 
'.HIO arc on ti:_!tY for more th:-tn 24 hours, 
o~~ anJy if t2'!ere is an exprc·ss or implied 
;q2-ru n:.en t td \\ cen the employer and the 
emJ..il•,);,·ee w e:.·.clude such time. In the 
arbc:ce of :---:1y such ngrE-cment, sleep 
anc meal time wm con~titute hours of 
\\'o!·::: H. on the other h1).nd, the agree­
mcr.r 1Jl'O"iC:r" for the excJu.;ion of sleep 
ume the a:r.ol'nt of such time shall, in 
r.o E'\ ent. e:~cecd 8 hours. in a 24-hour 
perir-<1. \\h~!·h is a.lso the amount of time 
; 1ern:: ttell \\hen the ag-reement fails to 
~peufy the du.:·::-.tlon of sleep time. If such 
.-;Je(:-p time L' int-errupted by a call to 
dun·. the imenuption mu"t be counted 
as r;;Jurs -;t:o:::-~:ed, and if the period is 
inv::·ruptcd t.o ~,uch an extent that the 
em}-'h'lyce c::m:~ot get a reasonable night's 
~lectl t which. wr enforcement purposes. 
rnc,,:1-" at len:ot 5 hoursJ, the entire time 
mu.'-t be counted a.':> hours of work. 

~ :>:>:J.I6 W•,r·k JWriod. 

(a 1 Ac; med in ~ection 71 k 1, the term 
· wor~: period · refers to any c~tablished 
::u~d reguhriy recurring pe1iod of work 
winch. under the terms of the Aet and 
lc>~ ic::.iative hi<tOl'J', cannot be less than 7 
con~erutive d3YS nor more than 28 con­
secuuYe days. Except for this limitation. 
the ·work p£:nod can be of any length. 
and It nC'ed not coincide with the pay 
peric.lti or with a particular day of the 
wed: or hour uf the day. Once the bcgin­
nin!:; t'me of ~n employee's work period 
is e:;tahll!:ihed. however, it rcmnins fixed 
reg..,rci.kss oi now manv hour~ are worked 
witbm that ))€nod. The beg1nning of t.he 
wm k p-eriod, n;~iY, of cour~e. be changed. 
provi~~ed that the change is intended to 
be pennnnent at the time that it js made. 

t\)) An em;-':oyer may have one work 
period applic~L:Ie to all of its employee~. 
or tiitlerent worl<. periods for differrn~ 
employees or croups of employee-s. Prior 
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approval from the Wage and Hour Di­
vision is not required. The employer 
must, however, make some notation in 
its records which shows the work period 
for each employee and which indicates 
the length ol that period and its start­
ing time. 

<c) For those employees who have a 
work period of at least 7 but less than 
28 consecutive days, no ovNtime com­
pensation is re(]uired until the ratio be­
tween the number of days in the work 
period and the hours worked during such 
work period exceeds the ratio bcti·een a 
work period of 28 days and 24:0 hours. 
at which point all additional hours are 
paid for at one and onc-holf iimes the 
employee's regular rate of pay. 

(d) The ratio of 240 hours to ~8 davs 
is 8.57143 hours per day <8.57 rounded,/. 
Accordingly, overtime compensation at a 
rate of not less than one and one-half 
times the employee's regular rate of pny 
must be paid during calendar year 1975 
for all hours worked in excess of the fol­
lowing maximum hours standards: 

.Maximum 
hours 

Work period (days) : standard 

28 ----------------------------- 240 
27 ----------------------------- 231 
26 ----------------------------- 223 
25 ---------------------------~- 214 
24 ----------------------------- 206 
23 ----------------------------- 197 
22 ----------------------------- 189 
21 ----------------------------- 180 
20 ----------------------------- 171 
19 ----------------------------- 163 
18 ----------------------------- 154 
17 ----------------------------- 146 
16 ----------------------------- 137 
15 ----------------------------- 129 
14 ----------------------------- 120 
13 ----------------------------- Ill 
12 ----------------------------- 103 
11 ----------------------------- 94 
10 ----------------------------- 86 
9 ------------------------------ 77 
8 ------------------------------ 69 
7 ------------------------------ 60 

§ 553.17 Early relit'(. 

It is a common practice among em­
ployees engaged in fire protection activ­
ities to relieve employees on the previous 
shift or tour of duty prior to the sched-­
uled starting time. Such early relief may 
occur pursuant to employee a!:n·eement, 
either expressed or implied. This practice 
will not have the effect of increa.<;ing the 
number of compensable hours of work 

lJc 

where it is voltm tary on the part of tlle 
employees and does not result. over a 
period of time, in their failure to receive 
proper compensation for all hours actu­
ally worked. On the other hand. 1f the 
practice is required by the employer the 
time involved must be added to the em­
ployee's tour of duty and treated as com· 
pensable time. 

~ :;:;:~.13 Tra•lin~ tinH'. 

Another common practice or agree­
ment. among employees engaged in fire 
protection or law enforcement activities 
is that of substituting for one another on 
regularly scheduled tours of duty tor for 
some }Jart thereof 1 in order to permit 
nn employee to absent himself or her­
self from work to attend to purely per­
~onal pursuit.c:;. This practice is commonly 
referred to a.c:; "trading time." Although 
the usual rules for determining hours of 
work would require that the additional 
hours worked by the substituting em­
ployee he counted in computing- his or her 
tot3.l hours of work, the legislative his­
tory makes it clear that Congress in­
tended the -continued use of ··trading 
time·· "both within the tour of duty 
cycle • • • and from one cycle to an­
other within the calendar or fiscal year 
without the employer being subject to 
radditional overtime compensation 1 by 
virtue of the voluntary trading of time by 
employees" (Congressional Record, 
March 28. 1974. Pa~e S 4692>. Accord­
ingly, the practice of "trading time" will 
be deemed to have no effect on hours of 
work if the following criteria are met: 
ca> The trading of time is done volun­
tarily by the employees participatin~ in 
the program and not at the behest of the 
employer: (b) the reason for trading 
time is due. not to the employer's busi­
r:ess Of?erations, but to the employee's de­
stre or need to attend to personal mat­
t':'r; (c) a record is maintained by the 
employer of all time traded bu his em­
ployees; ld> the period during which 
time is traded and paid back does not 
exceed 12 months. 

§ 5:;3.19 Tinw ofT for c"':ccss houa·s or 
so-~ ailed "contp tinu·."' 

(a) As a general rule, all overtime 
hours must be paid for in cash and not 
in time off. Section 7<k) creates a partial 
exception to this general rule by allow­
ing employers to balance the employee's 
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hours over a work period, which, as in­
dicated in § 553.16. may be longer than 
a workweek, and to pay the overtime 
compensation required by the Act only 
if the employee's hours exceed the total 
number of hours established by section 
71k) for that particular work period. 
Thus, for example, if the duration of the 
employee's work period is 28 com;ccutive 
days, and he or she works 80 hours in the 
first week, but only 60 in the second week 
and 50 in each of the next 2 weeks, no 
additional overtime compensation would 
be required, since the total number of 
hours worked does not exceed 240. Of 
course, there might be a State law re­
quiring overtime compensation at some 
earlier point (e.g., for any hours worked 
in excess of 40 in a week), but that ob­
ligation could be met with ''camp time." 
if camp time is permissible under State 
law and if the wages paid to the employee 
for all hours worked during the entire 
28-day tour of duty equal at le1.st 
the minimum wage set forth in section 
6(b) of the Act (29 U.S.C. 20G<b)). Sim­
ilarly, an employee whose work period is 
1 week could be paid in ''camp time" for 
all excess hours up to 60. provided that 
camp time is a permissible form of pay­
ment under State law and provided, also, 
that the wages paid to the employee equal 
at least the statutory minimum \vage. 
Such ''camp time" could be taken at any 
time authorized by state law or local 
ordinance. 

lh) If the emp!oyee in either of the 
examples given above works more than 
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the stated number of hours for a 7-day 
or 28-day work period, overtime com­
pensation must be paid at one and one­
half times the employee's regular rate. 
In computing the employee's regular 
rate, the cash equivalent of any camp 
time must be included. See also § 553.20. 
§ 553.20 The '"rt·~lar rate''. 

The rules for computing an employee's 
•·regular rate," for purposes of the Act's 
overtime requirements. an~ set forth in 
29 CFR Part 778. These rules are fully 
applicable to employees for whom the 
section 7(k> exemption is claimed, ex­
cept that wherever the \Yard "workweek" 
is used the word ·'work period" should 
be substituted. 

§ 553.21 Hecor<J., to he kt>pt. 

The recordkeeping requirements of 
the Act are set forth in 29 CFR Part 516. 
These requirements are applicable to 
public agencies engaged in fire protection 
and law enforcement activities, except 
that where section 7(k) is claimed. the 
records for those employees can be kept 
on a work period, instead of a workweek, 
basis. In addition, the records must show, 
as indicated in § 553.16Cb), the work pe­
riod for each employee. 

Signed at Washington, D.C. this 18th 
day of December 1974. 

BE 'tTY SOUTHARD MURPHY, 
Administrator. 

[FR Doc.74--29843 Filed 12-19-74;8:45 am) 
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APPENDIX D 

NOTICE OF APPEAL 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Filed 12-31-74 
James F. Davey 

Clerk 

The NATIONAL LEAGUE OF CITIES, eta!. ) 

Plaintiffs, 

v. 

The Honorable PETER J. BRENNAN, 

Defendant. 

NOTICE OF APPEAL 

) 

) 

) 

) 

) 

Civil 
Action 
No. 
74-1812 

TO THE SUPREME COURT OF THE UNITED STATES 

Notice is hereby given that the National League of 
Cities, the National Governors' Conference, the States 
of Arizona, Indiana, Iowa, Maryland, Massachusetts, 
Mississippi, Missouri, Montana, Nebraska, Nevada, New 
Hampshire, Oklahoma, Oregon, South Carolina, South 
Dakota, Texas, Utah, Washington, the Metropolitan 
Government of Nashville and Davidson County, Tennes-

LoneDissent.org



2d 

see, and the Cities of Cape Girardeau, Missouri, 
Lompoc, California, and Salt Lake City, Utah, Plaintiffs, 
hereby appeal to the Supreme Court of the United 
States from the final Order dismissing the Complaint in 
this Action, entered on December 31, 1974. 

This Appeal is taken pursuant to 28 U.S.C. § 1253. 

/sf Charles S. Rhyne 
Charles S. Rhyne 

Rhyne and Rhyne 
400 Hill Building 
839 - 17th Street, N.W. 
Washington, D.C. 20006 
(202) 34 7-7992 

Attorney for Appellants 
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