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BRIEF FOR THE VIRGINIA STATE BAR,
COMMONWEALTH OF VIRGINIA, AS AMICUS CURIAE

This brief as amicus curiae, in support of the petition of
appellee, is filed by the Virginia State Bar, Commonwealth
of Virginia, by its counsel, the Attorney General of Virginia,
pursuant to Rule 42(4) of the Rules of this Court.

INTEREST OF THE AMICUS CURIAE

The Virginia State Bar is a defendant in two pending
cases which involve the legality of a prohibition against the
advertising of legal services. Hirschkop v. Virginia State
Bar, Civil Action No. 75-629-A (E.D. Va. 1975); Con-
sumers Union of United States, Inc. v. American Bar As-
soctation, Civil Action No. 75-0105-R (E.D. Va. 1975).



2

QUESTIONS PRESENTED

1. Whether a ban against promotional advertising of
legal fees promulgated by a state supreme court violates the
First Amendment.

2. Whether, in light of Parker v. Brown, 317 U.S. 341
(1943), the Sherman Act is applicable to a Disciplinary
Rule promulgated by the Supreme Court of Arizona and to
enforcement of the Disciplinary Rule by the State Bar of
Arizona pursuant to the Court’s command.

3. Whether, if the Sherman Act is applicable, enforce-
ment of the Disciplinary Rule by the State Bar of Arizona
constitutes a contract, combination or conspiracy in unrea-
sonable restraint of trade.

SUMMARY OF ARGUMENT

I. This case involves the question of the extent to which
a state can regulate the conduct of attorneys in the public
interest. It is undisputed that courts have inherent power to
regulate the practice of law. Advertising by attorneys with
limited exceptions is inimical to the public interest.

To prohibit only “false, misleading and deceptive” adver-
tising will not sufficiently protect the public: (a) Because
legal services are not fungible, any advertisement of fees for
specific legal services is inherently deceptive. Reasonable
fees can only be established after consultation; (b) an at-
torney cannot comply with DR 2-106(B) if he advertises
standard fees. (c) A general “false, misleading and decep-
tive” standard would be unenforceable given the variety of
advertisements likely to be published by enterprising and
imaginative attorneys and the size of the disciplinary ma-
chinery available to police such activity.
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There is no constitutional infirmity to a prohibition of
advertising by attorneys. The necessity of such laws in the
professions has been recognized since Semler v. Oregon State
Board of Dental Examiners, 294 U.S. 608 (1935). Bigelow
v. Virginia, 421 U.S. 809 (1975) and Virginia State Board
of Pharmacy v. Virginia Citizens Consumer Council, Inc.,
96 S.Ct. 1817 (1976), do not require a different result.
Bigelow involved an effort by Virginia to regulate activities
outside of Virginia. Arizona is, of course, regulating the
practice of law in Arizona. Pharmacy involved the adver-
tisement of drug prices. Drugs are fungible goods, and no
public interest is served by a prohibition against price adver-
tisement. Legal services are not fungible, not standard, and
not subject to quality control.

II. Parker v. Brown, 317 U.S. 341 (1943), held that
Congress did not intend the Sherman Act to apply to ac-
tivity otherwise violative of the antitrust laws, where such
activity was authorized by a state legislature, even if the
activity was initiated and promulgated by private com-
petitors in the marketplace. Accordingly, where a state,
through one of its constitutionally created branches, has
made a decision that some policy other than completely free
and open competition is in the public interest, federal courts
are not free to review the wisdom of the enactment under
the guise of the antitrust laws.

That the Parker rationale is still viable today is shown
by this Court’s analyses thereof and reference thereto in
Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975), Can-
tor v. Detroit Edison Co., 96 S.Ct. 3110 (1976), and Vir-
ginia State Board of Pharmacy v. Virginia Citizens Con-
sumer Council, Inc.,96 S.Ct. 1817 (1976).

The implicit holding in Goldfarb requires that the instant
case be affirmed. A defense based upon the Parker doctrine
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was not sustained because the activity held to violate the
Sherman Act was not commanded by the state as sovereign,
but rather was only implicitly approved by an inferior state
body. In the instant case, the challenged action was re-
quired by the Supreme Court of Arizona, the highest ju-
dicial authority of the state and an entity with no possible
economic interest in the result of the command.

In Cantor, a majority of this Court held that approval by
an inferior state agency of otherwise illegal conduct engaged
in by private entities was not protected by the Parker doc-
trine, at least where the civil action did not charge state
officials with illegal conduct. Although a majority of the
Court set forth “unfairness” and “implied repeal” tests
under which an exemption might be applicable, a plurality
held that where the acts of state agencies or officials were
challenged, the Parker doctrine was applicable, and the
analysis need go no further. A majority of the Court held
where (1) the command came from the state as sovereign,
and (2) the acts of state agencies or officials were chal-
lenged, the antitrust laws were inapplicable. Because the
State Bar of Arizona is a state agency and was commanded
to implement the challenged Rule of the Arizona Supreme
Court, the Sherman Act is inapplicable to the challenged
conduct of the Bar.

This principle is bolstered by the decision in Olsen v.
Smith, 195 U.S. 332 (1904), where it was recognized that
no combination was formed when agents of the state simply
performed their legal duties. This Court, moreover, realized
that the antitrust laws are not the proper vehicle to chal-
lenge state regulation.

If the Parker doctrine is not applicable in the instant
case, it then becomes necessary to determine whether any
actions of Appellees are violative of the Sherman Act. A
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necessary ingredient of any Section 1 violation is some
type of contract, conspiracy, or combination. Although it
is not clear who the alleged conspirators are in the instant
case, it is clear that under any factual situation, the alleged
conspirators were ordered to engage in the challenged ac-
tion. Under the Olsen rationale, supra, since all parties
simply were performing their legal duties, no combination
in law existed. Moreover, because if any agreement did exist,
it was among other entities who were an integral part of
the judiciary of the State of Arizona, the rationale of the
intraenterprise conspiracy cases is applicable, and it cannot
be held that the state judiciary conspired with itself. See
Joseph E. Seagram & Sons v. Hawaiian Oke & Liquors,
Ltd., 416 F.2d 71 (9th Cir. 1969), cert. denied, 396 U.S.
1062 (1970) ; Nelson Radio & Supply Co. v. Motorola, Inc.,
200 F.2d 911 (5th Cir. 1952), cert. denied, 345 U.S. 925
(1953).

If this Court holds that a combination did exist, then the
legality of the alleged restraint should be tested under the
rule of reason rather than the per se rule. Although one
court has held that an agreement not to advertise, in at
least some circumstances, is akin to price fixing and is per se
unreasonable, United States v. Gasoline Retailers Associa-
tion, 285 F.2d 688 (7th Cir. 1961), this Court has recog-
nized that legitimate professional objectives make it im-
proper to automatically apply antitrust standards and con-
cepts which originated in other contexts to the professions.
Goldfarb at 787 n.17. A per se standard is applicable only
after long experience demonstrates that the challenged prac-
tice is both unnecessarily anticompetitive and has no re-
deeming virtue.
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PRELIMINARY STATEMENT

This case involves the question of to what extent a state
can regulate the conduct of attorneys in the public interest.
Only last year, this Court while finding that minimum fee
schedules violated the Sherman Act, nevertheless stated :

“We recognize that States have a compelling interest
in the practice of professions within their boundaries,
and as a part of their power to protect the public
health, safety and other valid interests they have broad
power to establish standards for licensing practitioners
and regulating the practice of professions. We also
recognize that in some instances the State may decide
that ‘forms of competition usual in the business world
may be demoralizing to the ethical standards of a pro-
fession.” United States v. Oregon State Medical Society,
343 U.S. 326, 336 (1952), see also Semler v. Oregon
State Board of Dental Examiners, 294 U.S. 608, 611-
613 (1935). The interest of the States in regulating
lawyers is especially great since lawyers are essential to
the primary governmental function of administering
justice, and have historically been ‘officers of the court.’
See Sperry v. Florida, 373 U.S. 379, 383 (1963);
Cohen v. Hurley, 366 U.S. 117, 123-124 (1962) ; Law
Students Research Council v. Wadness, 401 U.S. 154,
157 (1971). In holding that certain anticompetitive
conduct by lawyers is within the reach of the Sherman
Act we intend no diminution of the authority of the
State to regulate its professions.” (Emphasis added.)
Goldfarb v. Virginia State Bar, 421 U.S. 773, 792-93
(1975).

It should not be overlooked that the disciplinary rule under
attack here is that promulgated by a sovereign court gov-
erning the conduct of attorneys within its jurisdiction. It has
long been the rule that courts have inherent power to regu-
late the practice of law. Lathrop v. Donohue, 367 U.S. 820
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(1961) ; Theard v. United States, 354 U.S. 278 (1957);
Powell v. Alabama, 287 U.S. 45 (1932).

DR 2-101 in substance prohibits advertising by attorneys
with specific exceptions. The premise upon which the rule is
based is that advertising by attorneys is inimical to the
public interest. EC 2-9 provides:

“The traditional ban against advertising by lawyers,
which is subject to certain limited exceptions, is rooted
in the public interest. Competitive advertising would
encourage extravagant, artful, self-laudatory brashness
in seeking business and thus could mislead the layman.
Furthermore, it would inevitably produce unrealistic
expectations in particular cases and bring about dis-
trust of the law and lawyers. Thus, public confidence
in our legal system would be impaired by such adver-
tisements of professional services. The attorney-client
relationship is personal and unique and should not be
established as the result of pressures and deception.
History has demonstrated that public confidence in the
legal system is best preserved by strict, self-imposed
controls over, rather than by unlimited, advertising.”

ARGUMENT

Appellants’ basic position is that a general prohibition
against advertising is unnecessary and unconstitutional.
Their view is that a proscription against “false, misleading
and deceptive information” is all that is required. They
assert that the information which they wish to publish is not
misleading and is necessary for a consumer to make an in-
telligent choice of an attorney. Appellants’ position is un-
persuasive for at least three important reasons: (1) infor-
mation regarding legal fees, which appellants wish to pub-
lish and which is prohibited by the Code of Professional
Responsibility, is deceptive and misleading; (2) a standard
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of “false, misleading and deceptive” as applied to the in-
formation sought to be published is unenforceable; and (3)
the information sought to be published is not in the public
interest.

1. The Information Which Appellants Seek To Publish Is Deceptive
And Misleading.?

In substance, the prohibited information which appellants
wish to publish relates to an attorney’s fees for legal services.
These cannot be provided in a way which would be less
harmful than helpful to the public. Appellants’ belief that
fee information would be helpful in the selection of an
attorney is based upon at least two false premises: (1) there
are certain ‘“‘standard” legal services, easily capable of
definition, fees as to which rarely vary; and (2) application
of a “false, misleading and deceptive” standard to the ad-
vertisement of legal fees would prevent any evils flowing
from that practice.

Turning to the “standard” legal services, an example
from the proposed advertisement will suffice to show the
fallacy in this approach. Appellants advertise the fee for an
uncontested divorce. No mention is made of property settle-
ments or custody arrangements. Clearly, these factors would
cause substantial variation in that fee. Moreover, is there
any room in appellants’ “systems approach”? for determining
whether a couple should be divorced or whether there is a
possibility of a reconciliation? It is precisely because of such

! There is clearly no First Amendment protection for deceptive or
misleading advertising. See, e.g., Gertz v. Robert Welch, Inc., 418 U.S.
323, 340 (1974) ; Konigsberg v. State Bar, 366 U.S. 36, 49 and n. 10

(1961) ; Donaldson v. Read Magazine, Inc., 333 U.S. 178, 189-90
(1948).

2 Appellants’ Brief at 7.
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unanswered questions that fee advertising should be pro-
hibited. It is often true that an attorney has a standard fee
for certain types of legal services. This fee cannot be stated
in the abstract, however. It can only be quoted after an
assessment of a potential client’s legal problems. Such an
assessment cannot, of course, take place absent a consulta-
tion.

Apart from the problem of the impossibility of a client’s
knowing what a “standard” legal service is, there is in ad-
dition the ethical requirement of the Code that a lawyer
consider certain factors in a determination of a reasonable
fee for his services. DR 2-106(B) lists those items which
must be taken into consideration:

“(1) The time and labor required, the novelty and
difficulty of the questions involved, and the skill
requisite to perform the legal service properly.

“(2) The likelihood, if apparent to the client, that the
acceptance of the particular employment will
preclude other employment by the lawyer.

“(3) The fee customarily charged in the locality for
similar legal services.

“(4) The amount involved and the results obtained.

“(5) The time limitations imposed by the client or by
the circumstances.

“(6) The nature and length of the professional rela-
tionship with the client.

“(7) The experience, reputation, and ability of the
lawyer or lawyers performing the services.

“(8) Whether the fee is fixed or contingent.”

Only items (3 )and (7) could be considered without regard
to the individual client involved. It is impossible for a
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lawyer to advertise a “standard fee” while meeting the re-
quirements of DR 2-106(B).

2. A Standard Of “False, Misleading And Deceptive” As Applied To
The Information Sought To Be Published Is Unenforceable.

It is argued that there is no need to prohibit advertising
because false and misleading conduct is already prohibited
by DR 1-102. One need only view a few commercials on
television to realize how ineffective a “false, misleading and
deceptive” standard is as applied to advertising under the
jurisdiction of the Federal Trade Commission. How much
more ineffective it would be in an area involving legal serv-
ices, which are not standard and not fungible. It is well
known that the disciplinary process is nearly always manned
by volunteer lawyers who receive no compensation. It would
be virtually impossible to police the myriad of kinds of
advertising which could be promoted by enterprising at-
torneys. The disciplinary machinery would collapse under
its own weight. The problem was stated perhaps as suc-
cinctly and well as it could be by Michael Frank, Executive
Director of the Michigan Bar and author of the American
Bar Association’s new proposed DR 2-102, when he re-
sponded to the question whether he would agree that DR

1-102 prevented false and misleading statements made by
lawyers:

“I would totally disagree. I would say that the rule
prohibits such conduct, certainly doesn’t prevent it.”

. 3 Consumers Union of United States, Inc. v. American Bar Associa-
tion, supra, Frank deposition, p. 74.
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3. The Information Appellants Seek To Publish Is Not In The Public
Interest.

A. Teere Is No ConstitutioNAL INFIRMITY IN PrROHIBITING
ADVERTISING By ATTORNEYS.

The landmark case with regard to advertising by pro-
fessionals is Semler v. Oregon State Board of Dental Ex-
aminers, 294 U.S. 608 (1935). In upholding an Oregon
statute prohibiting the advertisement of prices by dentists,
Chief Justice Hughes, writing for the Court, stated:

“We do not doubt the authority of the State to esti-
mate the baleful effects of such methods and to put a
stop to them. The Legislature was not dealing with trad-
ers in commodities, but with the vital interest of public
health, and with a profession treating bodily ills and
demanding different standards of conduct from those
which are traditional in the competition of the market-
place. The community is concerned with the main-
tenance of professional standards which will insure not
only competency in individual practitioners, but protec-
tion against those who would prey upon a public pe-
culiarly susceptible to imposition through alluring
promises of physical relief. And the community is
concerned in providing safeguards not only against
deception, but against practices which would tend to
demoralize the profession by forcing its members into
an unseemly rivalry which would enlarge the oppor-
tunities of the least scrupulous. What is generally called
the ‘ethics’ of the profession is but the consensus of
expert opinion as to the necessity of such standards.”

294 U.S. at 612.

See also, Head v. New Mexico Board of Examiners, 374
U.S. 424 (1963) ; Williamson v. Lee Ofptical of Oklahoma,
Inc., 348 U.S. 483 (1955) ; Johnston v. Board of Dental Ex-
aminers, 134 F.2d 9 (D.C. Cir.), cert. denied, 319 U.S. 758
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(1943) ; Toole v. State Board of Dentistry, 300 Mich. 180, 1
N.W.2d 502, appeal dismissed, 316 U.S. 648 (1942).

Toole is particularly interesting since it involved chal-
lenges to statutes regulating the practice of dentistry on due
process and free speech grounds. In upholding the statutes
the Supreme Court of Michigan said:

“The claim that the Act violates the free speech
section of the Constitution [Art. 2, § 4], and the due
process section [Art. 2, § 15], as well as the Fourteenth
Amendment to the Constitution of the United States,
is fully answered in Semler v. Oregon State Board of
Dental Examiners (citation omitted) . ...” 1 N.W.2d
at 504-505.

See also Patterson Drug Company v. Kingery, 305 F.Supp.
821 (W.D. Va. 1969) ; Economy Optical Company v. Ken-
tucky Board of Optometric Examiners, 310 S.W.2d 783
(Ky. 1958); Levine v. State Board of Registration and
Examination in Dentistry, 121 N.J.L. 193, 1 A.2d 876
(S.Ct. 1938) ; Sherman v. State Board of Dental Examiners,
116 S.W.2d 843 (Texas 1938).

That Semler has continued vitality is shown by the fact
that it has been cited with approval by this Court in two
recent cases. Goldfarb v. Virginia State Bar, supra, at 792-
793; Bigelow v. Virginia, 421 U.S. 809, 825 n. 10 (1975).
The reaffirmation of Semler in Bigelow is particularly sig-
nificant since Bigelow was a First Amendment case.

Appellants place great reliance upon the Bigelow deci-
sion. The reliance is misplaced. Apart from the fact that the
Semler line of cases was reaffirmed in Bigelow, the case does
not support the proposition for which appellants cite it.
Under attack in Bigelow was a criminal statute which pro-
hibited the dissemination of information about abortions.
Bigelow was convicted under the statute for advertising the
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availability of abortions in New York where such medical
services were legal. After stating that “commercial adver-
tising enjoys a degree of First Amendment protection . . .”
(421 U.S. at 809), the Court said:

“The State of course, has a legitimate interest in
maintaining the quality of medical care provided with-
in its borders. Barsky v. Board of Regents, 347 U.S.
442, 451 (1954). No claim has been made however,
that this particular advertisement in any way affected
the quality of medical services within Virginia.

* * *

“Here Virginia is really asserting an interest in
regulating what Virginians may hear or read about the
New York services. It is, in effect, advancing an interest
in shielding its citizens from information about activ-
ities outside Virginia’s borders, activities that Virginia’s
police powers do not reach. This asserted interest,
even if understandable, was entitled to little, if any,
weight under the circumstances.” 421 U.S. at 827-28.

Of course, in the instant case Arizona is regulating only the
activities of attorneys within its borders.

It is also interesting to note that the Court in Bigelow
did not analyze the Virginia statute under a “compelling
interest” test, the standard normally associated with First
Amendment issues. That the “speech” in that case was
entitled to only a “degree” of protection manifests a less
rigorous test for advertising than for noncommercial speech.*
Moreover, even under a compelling interest test, the rule
under attack here should be sustained.

Finally, there was no argument in Bigelow that the ad-
vertisement was deceptive, 421 U.S. at 828. For the reasons
discussed, infra, the information which appellants seek to
publish here is deceptive and misleading.

4 See 89 Harv. L. Rev. 111, 119-120 (1975).
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B. Consumers Have No ConstituTtioNaL Ricat To CoMPEL
ApvErTISING By LAWYERS.

Appellants place great reliance on the so-called “right to
know” cases, finding their primary comfort in Virginia State
Board of Pharmacy v. Virginia Citizens Consumer Council,
Inc., 96 S.Ct. 1817 (1976). That case does not provide the
decision in this case. There, this Court found that no State
interest was served by a prohibition against the advertise-
ment of drug prices and that the ban did not serve the pub-
lic health. Terry v. California State Board of Pharmacy,
395 F.Supp. 94 (N.D. Cal. 1975), aff’d, 96 S.Ct. 2617
(1976), involved a statute similar to Virginia’s. A primary
distinction between those cases and advertising by lawyers
is highlighted by a statement in the opinion of Judge Peck-
ham in Terry. In distinguishing the Semler line of cases, he
said:

“These cases upheld certain state regulations of the
advertising of professional services. They are distin-
guishable from the present case in which the California
statutes prohibit the advertisement of price of a com-
modity, a specific item prescribed and identified by a
physician. The pharmacist does nothing more than
provide exactly what the doctor ordered. While the
pharmacist’s function is very important and attendant
with great responsibility and risk, it is more akin to the
provision of a product than the rendering of a service,
which is commonly thought of as involving greater
flexibility and discretion on the part of the provider.”
(Emphasis added.) 395 F.Supp. at 108.

Legal services by contrast are not fungible. They are
highly individualistic and not subject to reasonable quality
control. For the reasons given, supra, it is not in the public
interest to permit advertisement of fees.
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4. The State Bar Of Arizona Has Not Violated Federal Antitrust
Law.

A, Feperar AnTITRUST LAws ArRe Not ArpricaBLE To THE
Discrpuinary Rure, Or Action Ofr TuHE StaTE BaR OF
ArizoNA PursuanT THERETO, CHALLENGED By APPELLANTS.

In actuality, the question presented to this Court under
the antitrust laws cannot be whether the challenged Dis-
ciplinary Rule falls within the state action exemption ad-
vanced by Parker v. Brown, 317 U.S. 341 (1943), if the
doctrine of Parker retains any viability whatsoever; for if
there is any life left in the state action exemption, certainly
the doctrine applies in this case.

Yet it is clear that the rationale of Parker retains vitality,
notwithstanding that the scope of its applicability may have
been narrowed from that perceived by many attorneys be-
fore 1975. In fact, the very cases upon which some rely,
when espousing Parker’s demise, attest that the state action
exemption lives, and is especially appropriate in the factual
context of the case at bar. In both Goldfarb v. Virginia
State Bar, 421 U.S. 773 (1975), and Cantor v. Detroit
Edison Co., 96 S.Ct. 3110 (1976), this Court made it clear
that the state action exemption is applicable in a proper
case. Moreover, the passing reference to and citation of
Parker in Virginia State Board of Pharmacy v. Virginia
Citizens Consumer Council, Inc., 96 S.Ct. 1817 (1976),
exemplifies this Court’s support of proper state regulation
of the professions, even when such regulation, if it had been
initiated by those in the private sector of the economy, would
violate antitrust principles.

The point of origin in explaining the applicability of the
state action exemption is Parker itself. That case tested the
validity of a California statute which authorized the estab-
lishment of admittedly anticompetitive marketing pro-
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grams and acts pursuant thereto by state officials. Interest-
ingly, those who actually established the programs were
competitors in the market which was subject to the restraint
of trade. Thus, the program was one of self-regulation, al-
though ultimate authority to administer the program was
placed by statute with the Director of Agriculture, Upon
this set of facts, this Court noted that the program “was
never intended to operate by force of individual agreement
or combination,” 317 U.S. at 350, but rather “derived its
authority and its efficacy from the legislative command of
the state and was not intended to operate or become effec-
tive without that command.” Id. Nothing in the Sherman
Act even suggests or hints that the statute is intended to
restrain state or official action directed by a state or its
legislature.

Thus, the crux of Parker is that where a state has made
a conscious decision that economic competition or some
other policy goal of the antitrust laws is not the “summum
bonum” in a particular relevant product market, George R.
W hitten, Jr., Inc. v. Paddock Pool Builders, Inc., 421 F.2d
25 (1st Cir.), cert. denied, 400 U.S. 850 (1970), Congress
intended that the state’s judgment be given credence and,
a fortiori, federal antitrust laws are not applicable. There is
no indication that Congress intended federal courts to
second-guess the states in such matters to determine whether
the directive of the state is wise or unwise. Cf., Ferguson v.
Skrupa, 372 U.S. 726 (1963).

This Court’s decision in Goldfarb is consistent with the
Parker decision in all respects relevant to the case at bar.
Although in both cases the state command concerned a gen-
eral program rather than specific activity, and although in
both, authority was delegated to subordinate state self-
regulating bodies, and although opposite results were ren-
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dered on the state action exemption question, the present
set of facts neatly falls within the Parker doctrine, without
offending the rationale of Goldfarb. Indeed, the case at bar
presents a stronger set of facts for application of the state
action exemption than did Parker itself.

Goldfarb holds that for the exemption to be sustained,
the challenged activity must be “required by the state acting
as sovereign.” 421 U.S. at 790. This Court held that the
minimum fee schedule there challenged was not required
by Virginia statute or court rule, but instead was the action
of the Virginia State Bar and a local bar association. If
anything, the state as sovereign, through the Virginia Su-
preme Court, had directed attorneys “ ‘not to be controlled’
by fee schedules.” Id. at 789. Accordingly, it was held that
the Parker rationale was inapplicable and that the chal-
I:nged activity would be scrutinized under the Sherman Act.

Although cases subsequent to Goldfarb, decided by the
Circuit Courts of Appeal for the Third and Fifth Circuits,
relaxed the seemingly strict rule of Goldfarb by holding
that the challenged action only need be intended or con-
templated by the state in its sovereign capacity, Duke & Co.
v. Foerster, 521 F.2d 1277 (3d Cir. 1975), and City of
Lafayette v. Louisiana Power & Light Co., ...... Fa2d ...
(5th Cir. 1976), the State Bar of Arizona need not rely on
this more liberal principle. For in the case at bar, the state
as sovereign, in the form of the Supreme Court of Arizona,
clearly and without doubt, commanded the specific prohibi-
tion here in question by promulgating the challenged rule.
Accordingly, the State of Arizona has made a reasoned
judgment that the dangers of advertising in places, manners
and content proscribed by the Disciplinary Rule outweigh
any benefit there might be in the allowance thereof. Cer-
tainly, this judgment by the sovereign state should not be
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overruled lightly, especially in the context of an antitrust
analysis.

The weight of a rule promulgated by a state’s supreme
court is equal to that of a legislative enactment in deter-
mining whether the challenged directive is one of the state
as sovereign. A command from any of the constitutionally
coequal branches of government, i.e., the legislative, the
executive or the judicial, is of identical weight. Indeed, this
was recognized in Goldfarb, especially when this Court
noted “that the State of Virginia through its Supreme Court
Rules [had not] required the anticompetitive activities of
either respondent.” 421 U.S. at 790. The paradigm has
been echoed by the Antitrust Division of the United States
Department of Justice: “Clearly the Legislature, the Ju-
diciary or the Executive exercising those functions entrusted
to them by the state constitution are the ‘state as sover-
eign.’ ”° Any other decisional rule would defy logic.

Perhaps this Court’s rationale for its holding in Goldfarb
is synthesized and advanced most cogently by its passing
reference to Gibson v. Berryhill, 411 U.S. 564 (1973). A
state agency, where it is composed of competitors in the
market regulated by the state, cannot promulgate “anti-
competitive practices for the benefit of its members,”
Goldfarb, supra, at 791, unless it is commanded to do
so by the state as sovereign. But this is not what hap-
pened in the case at bar. Here the challenged action
was that of the Supreme Court of Arizona. According-
ly, even if the proscription of advertising is unwise, it
cannot be assumed that the challenged prohibition was en-
acted to benefit State Bar of Arizona members, and the
Goldfarb analysis is inapposite. The conclusion which must

® Address of Assistant Attorney General Donald I. Baker, Before the
Council of the American Bar Association, Public Utility Law Section,
Oct. 28, 1976.
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be drawn is that nothing said in Goldfarb lends support to
the thesis of the Appellants; in fact, Goldfarb detracts from
their arguments. The facts of the case at bar are neatly
congruent with that niche recognized by this Court in
Parker and Goldfarb, where Congress did not intend the
Sherman Act to apply.

Cantor v. Detroit Edison Co., 96 S.Ct. 3110 (1976), offers
the Appellants less solace than Goldfarb. One need look no
further than the first paragraph of the opinion to discover
that it is not apposite to the instant factual situation:

“In Parker v. Brown, . . . the Court held that the
Sherman Act was not violated by state action dis-
placing competition in the marketing of raisins. In this
case we must decide whether the Parker rationale im-

munizes private action which has been approved by a
State. ...” Id. at 3112.

Apparently, a majority of this Court felt that the utility
was asking that the Parker doctrine be extended to protect
it. The majority questioned the applicability of Parker
because the restraint involved had “substantial impact on
the otherwise unregulated business of distributing electric
light bulbs.” Id. But the case at bar is not analogous to
Cantor. The market for legal services is a regulated mar-
ket; in every state, at the very least, the practice of law is a
regulated occupation. The alleged restraint in the instant
case, having been commanded by the State Bar of Arizona,
clearly is state action as opposed to the authorization of
conduct by a state regulatory commission subordinate to the
state legislature. The doctrine of Parker needs no expan-
sion to encompass the case at bar; the action here simply
was not ‘“‘private.”

Because of the diversity of opinions, Cantor is somewhat
difficult to analyze. However, none of the separate opinions
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support the Appellants’ argument. The majority, for ex-
ample, in Part I of the opinion, carefully chose to view
the action of the public service commission, not as a “com-
mand” of the state, but as “approval.” Perhaps it was con-
cerned that rather than carefully considering the utility’s tar-
iff before approving it, the process was one of automatic ac-
ceptance or “rubber stamping” of the utility’s fatt accompli;
or perhaps the majority was concerned because the state’s
policy was “neutral” with respect to regulation of the light
bulb market. It is difficult to make such arguments here.
Even assuming, arguendo, that insufficient consideration was
given the challenged Disciplinary Rule by the Supreme
Court of Arizona at the time of its adoption, since the va-
lidity of the Rule was placed before that court in this very
case, it cannot be argued seriously that mature consideration
was not given; nor can it be argued that the state’s
policy is neutral on the question of whether the challenged
prohibition should prevail.

But the Appellants argue that even if the command of
the state is sufficient to meet the Goldfarb “threshold in-
quiry” test, 421 U.S. at 790, the actions of Arizona must
pass muster under the “unfairness” and “implied repeal”
tests of the Cantor plurality. 96 S.Ct. at 3117. Overlooked,
however, is the fact that where the “threshold inquiry” test
is met and the action of state officials challenged, the two-
pronged Cantor test set forth in the plurality opinion is not
even reached. Although it is true that state officials were
challenged in Goldfarb, this Court did not hold that a
state bar was never a “state agency” for state action ex-
emption purposes; it held only that the exemption would
not be sustained where the bar was not commanded to take
the challenged action, and such action was taken by it for
the benefit of its members. In such a case, and only in such
case, the bar’s status as a state agency for exemption pur-
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poses evaporates. In any other factual setting, however, such
as one where the bar is “commanded,” the Parker doctrine
applies with full force. Accordingly, the plurality in Cantor
reached its two-pronged test only after a clear determination
that the suit did not “call into question the legality of any
act of the State . . . or any of its officials or agents . . . .”
96 S.Ct. at 3117. Parker, therefore, was inapplicable and
only then was it necessary to further analyze the case to see
if any other type of exemption or immunity was proper.

Although the dissenting Justices objected strenuously to
the plurality’s analysis, it is obvious that they would agree
that, at'a minimum, the state action exemption is viable
where the civil action challenges the state, state officials or
specific action commanded by the state legislature or the
state supreme court. The plurality’s view, that the exemption
is sustained where the state has spoken through one of its
constitutionally established supreme bodies, is certainly cor-
rect. Each of the three coequal branches should and can
be presumed to have no personal interest in its promulga-
tions and to have acted in the best interests of its citizenry.
It is only where the challenged action is essentially private,
where a private group is “masquerading under the banner
of state action,” New Mexico v. American Petrofina, Inc.,
501 F.2d 363, 370 (9th Cir. 1974), that the federal court
need go behind action defended as being that of a state.
Even then, it is debatable whether the antitrust laws are
the proper route. Cf. Ferguson v. Skrupa, supra.

The concurring opinions in Cantor are not inconsistent
with the arguments presented here. Mr. Chief Justice
Burger evinced concern that the challenged program of the
utility affected a “separate, competitive” market from that
of the regulated market for electricity. 96 S.Ct. at 3124.
Given this finding, and that the state’s policy is neutral,
indeed silent, on the question of whether the light bulb
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product market should be regulated, the challenged program
was found to have overstepped any directive of the legisla-
ture as sovereign. But as noted supra, in the instant case,
the market is regulated ; there is no allegation that it should
not be regulated; and the state’s policy, with respect to the
specific prohibition challenged, is not neutral. .

Mr. Justice Blackmun’s concurrence is less easy to analyze
because through its “rule of reason” rationale, it seems to
merge the question of exemption with that of whether, as-
suming no exemption, a violation of the statute has occurred.
Yet the question in every antitrust case is whether or not a
restraint is reasonable. See Chicago Board of Trade v.
United States, 246 U.S. 231 (1918). Although some prac-
tices are illegal per se because of “their pernicious effect on
competition and lack of any redeeming virtue . . . ,” North-
ern Pacific Railway Co. v. United States, 356 U.S. 1, 5
(1958), this simply means that experience has shown the
practice to be unreasonable per se. Accordingly, the standard
used in determining whether the Sherman Act is violated is
always one of reasonableness. One is led to believe, there-
fore, that perhaps the more traditional Parker analysis holds
little credence under this concurring opinion. In any event,
discussion on this matter is deferred until the immediately
succeeding section of this brief, where it is shown that a
rule of reason analysis is applicable if the Parker doctrine
does not prevail.

It is submitted that when the question of exemption is
considered in the context of the most relevant cases decided
by this Court, z.e., Parker, Goldfarb and Cantor, one realizes
that Goldfarb and Cantor simply are inapposite. The instant
case is a Parker case. Moreover, reliance on Schwegmann v.
Calvert Distillers Corp., 341 U.S. 384.(1951), is misplaced.®

¢ Appellants’ Brief at 64.
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Although it is appealing at first blush to cite Schwegmann
in support of the proposition that Congress acted specifical-
ly where it intended an exemption, Schwegmann really
stands only for the thesis that when Congress enacted a spe-
cific exemption for certain state fair trade programs, it did
not intend to exempt non-signer schemes. Parker, itself,
destroys the interpretation of Schwegmann posited by Ap-
pellants.

Perhaps the most succinct and concise analysis of the
applicability of antitrust law to state action is found in the
seminal decision of this Court on the subject. In Olsen v.
Smith, 195 U.S. 332 (1904), Texas laws regulating pilotage
which, in effect, established a monopoly by board regu-
latees, were attacked, inter alia, as being violative of the
antitrust laws. This Court, meshing somewhat the concepts
of applicability of the law and actual violation thereof,
noted that “no monopoly or combination in the legal sense
can arise from the fact that . . . agents of the state are
alone allowed to perform the duties devolving upon them by
law.” 195 U.S. at 345. This means that although there may
be a combination in the true sense of the word, z.e., some
type of collective behavior, there was no intent by Congress
that state action undertaken by two or more government
officials leads to the identical legal conclusion. Moreover, this
Court in Olsen recognized that what, in actuality, is a sub-
stantive due process question, z.e., whether or not a state reg-
ulation is wise or unwise, should not be analyzed in the con-
text of the antitrust laws. To paraphrase the language of the
Ninth Circuit in American Petrofina, supra, the case before
this Court is a substantive due process case “masquerading
under the banner” of antitrust. Again and again in recent
years this Court has advanced its disdain for nullifying
state action, even where the Court felt the action econom-
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ically unwise. Ferguson v. Skrupa, supra. Here the Ap-
pellants, realizing that a direct attack on such ground would
fail, simply attempt to come in the back door.

B. Even Ir Tue PrommrrioNn IN QuestioN Is Susject To
TaE ANTITRUST LAWSs, TaE PromisrrioN Does Nor VioLATE
THE SHERMAN ACT.

If the Parker doctrine is applicable, then, of course, this
Court’s inquiry need go no further. If the state action
exemption is not sustained, it then becomes necessary to
determine whether the challenged conduct violate the sub-
stantive antitrust statutes.

Section 1 of the Sherman Act, 15 U.S.C. §1 (1969),
requires that some type of contract, combination or con-
spiracy exist before its prohibitions are triggered. In the
case at bar, it is difficult to determine who the conspirators
are. In Goldfarb, the tainted “agreement” was between the
Virginia State Bar and the local bar association, member-
ship in the latter being completely voluntary. In contrast,
if the combination here is asserted to be between the Su-
preme Court of Arizona and the State Bar of Arizona or its
governing body, no combination can be found for two
reasons. First, under the rationale of Olsen, supra, there is
no combination in a legal sense where the purported par-
ticipants simply are doing what the state as sovereign
requires them to do. Second, the rationale of the intra-
enterprise conspiracy cases, e.g., Joseph E. Seagram &
Sons v. Hawaiian Oke & Liquors, Ltd., 416 F.2d 71 (9th
Cir. 1969), cert. denied, 396 U.S. 1062 (1970) and Nelson
Radio & Supply Co. v. Motorola, Inc., 200 F.2d 911 (5th
Cir. 1952), cert. denied, 345 U.S. 925 (1953), are ap-
plicable and negate any possibility of a combination where,
as here, the bar, an administrative agency of the court, is an
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integral part of the judiciary and simply implements court
directives.

The same rules of law apply if the combination is asserted
to be among the members of the bar’s governing body or
between the bar and its regulated members. Although at
first blush the intra-enterprise conspiracy argument seems
to be weakened by cases such as United States v. National
Trailer Rental System, Inc., 156 F.Supp. 800 (D. Kan.
1955), aff’d per curiam, 355 U.S. 10 (1957), which held
that the defense was inapplicable to individuals where their
trade association, the vehicle through which they conspired,
was not an integration of its members’ businesses. However,
this rationale would seem to be inapplicable where, as in
the instant case, the entity is an integrated bar in which
membership is required and the entity’s allegedly illegal ac-
tion is not voluntary, as in the case of a trade association, but
is commanded by the state.

Assuming, arguendo, that a combination within the
meaning of the Sherman Act is found, it then must be deter-
mined whether the behavior, itself, unreasonably restrains
trade. It is true, as noted in Appellants’ Brief at 55, that one
court has declared an agreement not to advertise, at least
where combined with other collective action, to be per se
violative of the Sherman Act. United States v. Gasoline
Retailers Association, Inc., 285 F.2d 688 (7th Cir. 1961).
Moreover, to the extent that Appellants’ bald assertion
that “[s]tatus as a profession does not authorize substitu-
tion of a ‘rule of reason’ for a per se rule,” is deemed to
be synonomous with the assertion that there is no blanket
“learned professions” exemption from applicability of the
antitrust laws, such is true. However, in light of this Court’s
comments in Goldfarb, especially the recognition that “[i]t

7 Appellants’ Brief at 55.
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would be unrealistic to view the practice of professions as
interchangeable with other business activities, and auto-
matically to apply to the professions antitrust concepts
which originated in other areas,” 421 U.S. at 787 n.17, it
cannot be argued that an automatic per se standard
attaches to the conduct in question here. This statement and
the sentence immediately subsequent thereto, which ex-
pressly states that differing treatments under the Sherman
Act may be necessary, clearly advance some type of reason-
ableness concept. In fact, this concept of reasonableness was
recently applied in Feminist Women’s Health Center, Inc.
v. Mohammad, 415 F.Supp. 1258 (N.D. Fla. 1976). The
court there was concerned with a group refusal to deal
by physicians, a violation traditionally classified as per se
unreasonable. Although recognizing the usual applicability
of a per se rule in the situation presented, the court also
recognized that the public was acutely concerned with
the standard of medical care it received. A standard of rea-
sonableness was introduced into the case by the court holding
that no violation of law by the physicians would be found if

“their action was motivated by a bona fide concern
over the existence of satisfactory medical care rather
than by concern over the economic impact of competi-
tion upon their medical practices. For only if they were
motivated by such bona fides can their actions be
deemed reasonable under the per se doctrine, if plain-
tiff has established a prima facie per se case.” 415
F.Supp. at 1263.

Accordingly, if the Parker doctrine is inapplicable, if this
Court allows the antitrust laws to be used as a vehicle to
challenge the wisdom of a state enactment, and if a com-
bination is possible between the entities here involved, the
questions reduce to whether or not the prohibition is rea-
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sonable. The analysis of Mr. Justice Blackmun, in his con-
currence in Cantor, supra, would seem to conclude that a
rebuttable presumption of reasonableness attaches to state
sanctioned activity. Id. at 3127. It would be appropriate to
require Appellants to prove unreasonableness by “clear and
convincing evidence,” rather than by a simple preponder-
ance.

Even if, therefore, Parker v. Brown is not applicable in
this case, a violation of the Sherman Act has not been
shown. The challenged activities certainly are not per se
illegal, and Appellants have not met their burden of per-
suasion under the rule of reason.

CONCLUSION
For the reasons stated herein, the decision of the Supreme
Court of Arizona should be affirmed.
Respectfully submitted,
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