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i
QUESTIONS PRESENTED

1. Did the district court correctly conclude that Congress con-
stitutionally delegated the deficit reduction powers in the Bal-
anced Budget and Emergency Deficit Control Act of 1985 (the
“Act”), where (a) the sole justification for the Act was Congress’
unwillingness to vote for spending reductions and/or tax in-
creases, (b) the Act provides virtually no guidance to those who
must make the budget predictions required by it, and (c) the Act
specifically exempts those predictions from all judicial review?

2. Did the district court correctly conclude that the role of the
Congressional Budget Office under the Act did not involve a
shared administration of the Act, in violation of the doctrine of
separation of powers, because it was purely advisory, despite the
extensive duties assigned to the Office, the admission of the
Comptroller General that he has worked closely with the Office
in making his determinations, and the considerable deference
which the Act requires the Comptroller General to give to the
report prepared jointly by the Office and the Office of Man-
agement and Budget?

3. Did the district court correctly conclude that the Comp-
troller General, who is appointed by the President from among
three candidates suggested by Congress, who may be removed
only by Congress through a joint resolution, and whose budget is
determined entirely by Congress without Presidential in-
terference, is subject to potential influence by Congress, and is
therefore barred by the doctrine of separation of powers from
making the determinations assigned to him under the Act?
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This brier 1s submitted on behalf of appellee Mike Synar and
the eleven other members of the United States House of
Representatives (the ‘“congressional appellees”) who were
plaintiffs in one of the two actions which are before the Court
on this consolidated appeal. The United States, which is also an
appellee, fully supports the judgment below, including the con-
clusion of the district court that the delegation of power in-



2

volved was not excessive and that the involvement of the Con-
gressional Budget Office (“CBO”) in the process of administer-
ing the law does not violate principles of separation of powers.
The congressional appellees, like the appellee National Treasury
Employees Union (“NTEU”), agree that the judgment of un-
constitutionality should be affirmed. However, they disagree
with the rulings below that the delegation was not excessive and
that the role of CBO does not invalidate the process for making
spending reductions. Accordingly, this brief will discuss only
those two issues (questions 1 and 2) and will leave question 3 to
the briefs of NTEU and the United States.

STATEMENT OF THE CASE

At issue on this appeal is the constitutionality of the principal
spending reduction mechanism in the Balanced Budget and
Emergency Deficit Control Act of 1985, Pub. L. No. 99-177
(the “Act”), more commonly known as the Gramm-Rudman
Act. The purpose of the Act, which plaintiffs support, is to
reduce the size of the federal deficit. The difficulty is that the
means chosen to accomplish this end are fundamentally at odds
with the constitutional requirements for making spending deci-
sions under our democratic system of government.

In order to understand why the Act is unconstitutional, it is
necessary to consider in much greater detail than did the district
court and the briefs of the appellants the reasons why Congress
passed the Act, including in particular what it hoped to ac-
complish through the legislation. It is then necessary to analyze
the operation of the Act so that the precise functions performed
by each of the principal agencies are clear and hence can be
evaluated in light of the standards applicable to challenges based
on the doctrines of undue delegation and separation of powers.

1. WHY GRAMM-RUDMAN?

With increasing frequency and fervor, individuals inside the
government and out have expressed concern about the size of
the budget deficit. The President, as well as members of Con-
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gress in both Houses, in both parties, and of all different
political views, are in seeming agreement that the deficits are
simply too large. The problem has been that agreement has not
been reached on how to either raise the additional revenues or
reduce federal spending in sufficient amounts to balance the
budget, or at least to reduce the deficit significantly.

For over a decade, since the Congressional Budget and Im-
poundment Control Act of 1974, Pub. L. No. 93-344 (the
“Budget Act”), was passed, Congress has had a budget process
which requires it to focus on the budget as a whole, before turn-
ing to individual appropriations bills. That has not been enough,
however, in part because the various spending bills come to the
floor separately, and the harsh choices can be avoided simply by
voting for everything. Of course, nothing compels any member
of Congress, let alone both Houses, to vote consistently to in-
crease the deficit, but the many pressures on members tend to
push in that direction.

One way to deal with the problem is a constitutional amend-
ment to require a balanced federal budget each year. Such a
measure obtained the necessary two-thirds vote in the Senate in
1982, but a similar resolution fell short in the House, although it
did obtain more than a majority. See S. Rep. No. 99-163, 99th
Cong., 1st Sess. 12 (1985). But even if such an amendment
passed both Houses, it would still have to be ratified by three-
quarters of the states within the seven years allowed, and hence
such an approach would do nothing for the short or intermediate
term problem.

This is the background that lead to the introduction on
September 25, 1985, by Senator Phil Gramm and twenty-three
other Senators, of S. 1702, the Gramm-Rudman bill, which was
intended to be, and finally was, attached to a bill that could not
be postponed or simply rejected, H.J. Res. 372, the bill to in-
crease the ceiling on the national debt to $2,078,700,000,000.
131 Cong. Rec. S 12082 (daily ed.)!. There were no hearings,

! Al references to Volume 131 of the Congressional Record are to the daily edition,
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nor even a committee mark-up or report on Gramm-Rudman,
although by the time it was approved by the Senate on October
10, 1985, see 131 Cong. Rec. S 13114, there had been nine days
of debate on it, with several more in each House before it
became law?.

As a result, the basic purpose of the Act and the reasons for its
passage must be gleaned from the floor debates and the structure
of the Act itself, rather than from committee reports or even
statutory statements of findings and purposes, of which there are
none. Even the conference report has little of relevance since it
primarily contains explanations of specific provisions in the
Act. In order to fully appreciate the forces that impelled Con-
gress to act as it did, it would be useful to read all of the floor
debates on September 25, October 3-5, and December 11 in the
Senate, and November 1 and December 11 in the House. There
are, however, certain themes which recur throughout the
debates, and which explain the rationale behind Gramm-
Rudman in a way which is not only lacking in the briefs of the
appellants and the opinion of the district court, but which is
vitally important to understanding the gravamen of plaintiffs’
first constitutional challenge—that Congress cannot delegate its
constitutional responsibility to determine how taxpayer monies
are to be spent, in the way that it did here.

First, Congress believed that the ordinary legislative process

2 After passing the Senate, HJ Res went to conference, and while that was pro-
ceeding, there were hearings in the House, the most relevant of which has been
printed. See Hearing, The Balanced Budget and Emergency Deficit Control Act of
1985, Before a Subcommittee of the Committee on Government Operations, House
of Representatives, 99th Cong, 1st Sess (Oct. 17, 1985)(*‘House Hearings”) On
November 1, 1985, the House passed its version of Gramm-Rudman, see 131 Cong
Rec H 9615, and the Senate then responded with its amended proposal. See 131
Cong. Rec. S 14924 (Nov. 6, 1985). The matter then went to conference again,
where an agreement was reached, and the final version was reported to both Houses
See HR. Rep No. 99-433, 99th Cong, 1st Sess. (1985), reprinted in 131 Cong Rec
H 11684-717 (Dec 10, 1985)(*Conf. Rpt ") This version was then approved by
both Houses, 131 Cong. Rec H 11903 (Dec 11, 1985, appearing in Dec 12 Cong
Rec.) and 131 Cong Rec. S 17444 (Dec 11, 1985), and on December 12, 1985, it
was signed into law by President Reagan.
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had failed to reduce the size of the budget. As Senators Gramm
and Rudman explained it,

. . . we admit once again that the budget process has failed
and that we have failed. 131 Cong. Rec. S 12082 (Sept. 25,
1985, remarks of Sen. Gramm).

The unfortunate fact, Mr. President, is that the political
process generally and the budget process of the Federal
Government has failed. . . . I will make no attempt to pin-
point blame for this failure; there is plenty to go around.
But, it is clear that the status quo cannot be allowed to con-
tinue. 131 Cong. Rec. S 12085 (Sept. 25, 1985, remarks of
Sen. Rudman).

Or, as one member of the House expressed the situation:

The proposal we have before us today is a [sic] admission
of failure. Failure of the congressional budget process.
Failure of budget discipline. Failure of the House of
Representatives as an institution. 131 Cong. Rec. H 11881
(Dec. 11, 1985, remarks of Rep. Daub).

Similar expressions of frustration with the legislative process
were made throughout the debates. See Addendum at 1a-2a.

Second, the legislative history is rife with congressional
recognition that pressures from the public to increase spending
for various programs were too strong for most members to resist
and that they simply lacked the will or discipline to vote to
reduce spending or increase taxes. Thus, as one Senator stated
when the bill was introduced:

We know all too well that there are hundreds of special in-
terest forces wanting us to spend money. The time has
come to create a force which provides us with the
discipline to say no. 131 Cong. Rec. S 12087 (Sept. 25,
1985, remarks of Sen. McConnell).
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The same sentiment was echoed moments later by another of
the bill’s sponsors:

It is only political nearsightedness which makes it seem
that Congress is somehow prevented, by those whom it
represents, from serving the best interests of the
represented. 131 Cong. Rec. S 12088 (Sept. 25, 1985,
remarks of Sen. Cohen).

Or, as the former chairman of the House Budget Committee put it:

It is too bad that there is not enough political courage in
this nation to cut the deficit without an artificial
mechanism like Gramm-Rudman. In the absence of tough
decisions, though, this conference agreement should have a
positive effect. 131 Cong. Rec. H 11887 (Dec. 11, 1985,
remarks of Rep. Jones).

See also Addendum at 2a-5a.

Thus, because Congress was unwilling to make the hard
choices that have to be made to curb deficit spending, it searched
for a new mechanism to demonstrate to the public its basic com-
mitment to balance the budget. But it sought to accomplish this
goal while continuing to allow members to approve spending for
programs that, taken as a whole, would not reduce the deficit.
Thus, as Senators Gramm and Rudman described the purpose of
the bill:

This process, however, guarantees that action will be taken.
It guarantees that we do not have the luxury of simply
passing the buck to the American worker in terms of
higher deficits. It means that we do not have the freedom to
pass the burden of decisions not made onto the backs of
our children and grandchildren. It means that a solution
will occur. It does not dictate which solution. But it does
dictate that the time has come for choosing, and that a
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choice will have to be made. 131 Cong. Rec. S 12568 (Oct.
3, 1985, remarks of Sen. Gramm).

Mr. President, the purpose of our proposal is to establish an
enforceable process which ensures there will be a balanced
budget in fiscal year 1990. 131 Cong. Rec. S 12085 (Sept.
25, 1985, remarks of Sen. Rudman).

See also Addendum at 5a-7a.

Several aspects of this legislative background are important.
No one suggested that the problem was caused by issues that
were too technical in the sense that they required expertise not
possessed by Congress. Nor was the problem that there were too
many decisions to make, or that Congress did not have time to
review the relevant factors before arriving at a proper deter-
mination. Nor was the reason for Gramm-Rudman that Con-
gress had other issues that were of higher priority, and hence it
preferred to delegate budget decisions to others. Instead, the on-
ly problem that the Gramm-Rudman delegation was designed to
solve was the lack of legislative will. Indeed, the delegation
under Gramm-Rudman does not relieve the Congress of any of
its legislative burdens, since members will still vote on every ap-
propriation and tax bill just as they have always done. How
Gramm-Rudman proposes to reach the goal of a balanced
budget, while enabling members to continue to avoid voting
against funding for popular programs, is the subject of the next
section of this brief.

2. STATUTORY FRAMEWORK

The goal of the Act is to reduce the size of the annual federal
budget deficit from its otherwise anticipated level of $200
billion or more for the foreseeable future, to zero by fiscal year
1991. Section 201(a) of the Act, adding new paragraph (7) to
section 3 of the Budget Act, sets forth the annual steps for the
decreases (see section 257(5)), and the Act creates a mechanism
which is intended to ensure that the reductions in the deficit ac-
tually take place as planned.



Under the Budget Act, as amended by Gramm-Rudman, Con-
gress passes an annual concurrent budget resolution by April 15,
which is supposed to produce deficits no larger than the targets
established by the Act. Those resolutions are not signed by the
President, and thus they are only guidelines for the appropria-
tions bills which actually determine the amount of spending,
and hence the deficit. In order to make it difficult for Congress
to exceed these limits, the Act makes it a point of order against a
spending bill which exceeds the amount provided for that item
in the concurrent resolution. See section 201 of the Act, amend-
ing section 302(f) of the Budget Act. J.A. 108.

Congress also recognized that even if the concurrent resolu-
tion shows a deficit meeting the statutory target, that does not
automatically produce a deficit at that level. The first reason is
that waivers of compliance with the concurrent resolution,
while difficult to obtain, have all too often been granted,
especially with changed circumstances. Second, and even more
important, the amount of the anticipated deficit cannot be deter-
mined mathematically in advance simply by adding up the
revenues and subtracting the authorized expenditures since there
are a number of variables that affect both sides of the equation.

The difficulty in making the required estimate, and their cen-
tral role in the budget process, can be seen from the President’s
Budget of the United States Government, Fiscal Year 1986,
February 4, 1985 (“1986 Budget”). Chapter 3, entitled
“Economic Assumptions and the Budget,” contains twenty-five
pages of text and charts which demonstrate the problems in mak-
ing the various estimates and illustrate how essential it is that the
forecasts be accurate. It also recognizes that changes in govern-
ment programs (as surely will result from Gramm-Rudman) will
themselves affect the economy and hence the deficit.

The clearest statement of the problem is on page 3-20 under
the heading “Sensitivity of the Budget to Economic
Assumptions”:

Both receipts and outlays are strongly affected by
changes in economic conditions. Budget estimates and pro-
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jections, therefore, are a function of the economic assump-
tions upon which they are predicated, and are highly sen-
sitive to changes in those assumptions.

The sensitivity of the budget aggregates to economic
conditions seriously complicates budget planning because
forecasting the economy inaccurately leads to forecasting
the budget inaccurately, and economic forecasting is not an
exact science.

That section also emphasizes the importance of assessing the
combined effect of all economic variables, which further com-
plicates the process. Although the section suggests that there are
rules of thumb that can help determine the offsetting effects of
associated changes, the Chapter as a whole makes it clear how
necessarily imprecise and arbitrary the entire process is, a view
seconded by CBO Director Rudolph Penner in his testimony on
Gramm-Rudman. House Hearings at 156-57, 181.

Among the most important of these variables in predicting
the state of the economy is interest rates. With the government
now nearly $2 trillion in debt, of which nearly $200 billion will
be new debt in fiscal 1986, a small change in the projected in-
terest rate would result in a significant change in the deficit. On
the revenue side, the amount of money collected is dependent on
income earned, which, in turn, is keyed to the gross national
product—a figure on which very knowledgeable individuals,
often with no political ax to grind or position to espouse,
disagree substantially.3 Similarly, the unemployment rate affects
federal revenues because, with fewer people at work, there are
less total earnings and hence less taxes paid by both individual
wage ecarners and their employers. In addition, increased
unemployment produces added expenses through greater
unemployment compensation payments. Other imponderable
but necessary adjustments are based on items such as the infla-

3 For two recent discussions of the difficulties of making this forecast, see R
Samuelson, “Educated Guesswork,” Washington Post, January 1, 1986, F 1, cols
1-2, and “Gloomy Data Making Economists Uncertain on Outlook for Growth,”
New York Times, March 17, 1986, A.1, cols 4-5
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tion rate, the international trade deficit, and even such matters
as how much the federal government spends for oil, which
varies depending on the strength of OPEC in enforcing higher
oil prices and the severity of the winter.

In short, determining budget deficits is an extremely complex
matter, and it is hardly the equivalent of balancing a checkbook
or even determining the annual income for a large conglomerate
corporation. Moreover, these estimates have to be determined
several months before the start of the fiscal year to which the
spending limitations apply, making these predictions even more
hazardous. Indeed, as the Comptroller General acknowledged in
his first report issued under the Act, “[e]conomic indicators
continue to follow the mixed pattern that has prevailed since
mid-1984, suggesting considerable uncertainty in forecasting
the economy.” GAO Report of January 21, 1986, at 45.

In recognition of both the non-binding nature of the concurrent
budget resolution and the need to take into account subsequent
legislative and economic developments, the Act creates a
mechanism which is designed to ensure that spending levels in
fact meet the target deficits, even if Congress appropriates ex-
cessive funds for various programs, or provides insufficient
revenues.*

After the concurrent resolution is approved in April, two
agencies are assigned to review the estimates, to take into ac-
count newly available evidence and the effect of the appropria-
tions legislation being enacted, and to make a determination as
to whether the target will be met. Both entities—the Office of
Management and Budget (“OMB”) and the Congressional
Budget Office—have long been deeply involved in the budget
process, with the former in charge of assisting the President in
the preparation of the budget that he sends to Congress, and
keeping him apprised of subsequent developments, and the lat-
ter advising the budget committees and Congress generally on

4 The description which follows will deal with fiscal year 1987, which begins on Oc-
tober 1, 1986 At the conclusion of that discussion, the special rules applicable to
fiscal year 1986 will be noted
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all matters relating to budget decisions. 2 U.S.C. § 602. These
two offices, one a part of the executive branch and the other of
the legislative branch, are required to issue a joint report by
August 20 that evaluates the results of the legislation passed as
of August 15 (by which time Congress is generally in recess). In
it they are to analyze the previously passed spending bills and
make certain assumptions about spending levels in areas in
which Congress has not yet acted in order to estimate as precise-
ly as possible the anticipated deficit for the forthcoming fiscal
year. Section 251(a)(1).

The contents of the report are spelled out in detail in section
251 of the Act. A crucial determination to be made is whether,
after factoring in all of the relevant data, the target deficit for the
year will be met, and if not, whether the excess will be more than
$10 billion, which is the threshold for triggering the deficit reduc-
tion procedures in the Act. Congress also recognized that there
would be differences of opinion between CBO and OMB and
provided that, in such event, the report “shall average their dif-
ferences,” and “shall also indicate the amount initially proposed
for each averaged item by each Director.” Section 251(a)(5).

If the two Directors determine that the target has been missed
by $10 billion or more, the report must specify how much of a
reduction shall be made in each program and account.® Although
the job of allocating reductions is assigned to the Directors, the
statute gives them almost no discretion in how these reductions
are accomplished. First, the Act requires equal reductions from
defense and non-defense programs. To achieve this, it eliminates
all automatic cost-of-living adjustments mandated by statute, or
reduces them to the point where the savings would eliminate one
half of the excess deficit. To obtain the other half (or if
eliminating the automatic increases is not sufficient to provide
half of the savings, then that additional deficiency also), the re-

5 However, as CBO Director Penner testified, there are substantial problems even
with so seemingly simple a matter as averaging House Hearings at 183, 192

6 There is no provision under which taxes can be raised in order to eliminate the ex-
cess deficit
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maining parts of the budget, other than items such as Social
Security, programs for low income individuals, and a few others
which are exempt in whole or in part, are reduced by a uniform
percentage so that the deficit meets the statutory target for that
year. The amount of that percentage is, of course, entirely depen-
dent on the various estimates discussed above, to which the
spending and revenue figures in the budget are keyed.

After the report is issued, the process accelerates rapidly,
reflecting the fact that from then on the roles of the others who
are designated by the Act to perform certain functions are in fact
quite limited. The version of Gramm-Rudman initially passed by
the Senate would have sent the joint OMB-CBO report directly to
the President. See 131 Cong. Rec. S 13096, § (d)(1) (Oct. 10,
1985). However, because of doubts about the constitutionality of
that process due to the involvement of CBO, an agency of Con-
gress, the Senate proposed, and the House subsequently agreed, to
have the Comptroller General, who heads the General Account-
ing Office (“GAQ”), issue the final deficit reduction report. See
131 Cong. Rec. S 14911 (Nov. 6, 1985). This was done even
though the question of whether the GAO could constitutionally
carry out executive functions, because of his substantial
allegiance to Congress, was currently the subject of litigation in
the Third Circuit. Ameron, Inc. v. U.S. Army Corps of Engineers,
607 F. Supp. 962 (D.N.J. 1985), Nos. 85-5226 and 85-5377
(decided March 27, 1986).

There is another aspect of the role of the GAO in the spending
reduction process under the Act which is important, particularly
with regard to the argument made in Point Il infra. There we
assert that, because the Director of CBO is admittedly an officer
of the legislative branch, and he has a substantive rather than
purely advisory role in the process, there is a congressional shar-
ing in the administration of the Act between CBO and GAO,
which is itself a violation of separation of powers.

The structure of the Act virtually requires a sharing of respon-
sibilities since, under section 251(b)(1), the Comptroller General
is given only five days (which in the first two cycles include both
a Saturday and a Sunday) to review the Directors’ report, in-
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cluding examining the methodology and disagreements between
them, and to issue a final report to the President which *shall ex-
plain fully any differences between the contents of such report
and the report of the Directors.” Section 251(b)(2). Thus, unless
the Comptroller General works closely with OMB and CBO in
developing their report, he will have little choice other than to
follow their joint estimates and adopt the average of their posi-
tions if they differ.

In the district court, in response to the claim by the congres-
sional appellees that the Comptroller General would be little
more than a rubber stamp, appellant Bowsher submitted an af-
fidavit in which he disputed that characterization. He pointed to
the plans that he had set in motion to handle GAO’s respon-
sibilities under the Act. Included among these were a meeting he
held with CBO and OMB “to arrange for cooperation between
the staffs of GAO, OMB, and CBO. . .to assure that GAO will
understand the assumptions used and the theories underlying the
report of the Directors [which] will facilitate our review of that
report and preparation of my report for submission to the
President. .. .” J.A. 23-24, { 8. His affidavit then stated that
there were “frequent discussions between the staff of GAO and
those of CBO and OMB on a variety of procedural, technical and
legal issues.” J.A. 24, §9. He further noted that he anticipated
“the cooperation of OMB and CBO” in a variety of respects, in-
cluding the advance submission to GAO of the data to be used by
the Directors in preparing their report. Id. In short, while there are
references in the affidavit to the independence with which GAO
will undertake its duties, the plain import of the submission is
that, in order to avoid being a rubber stamp for the Directors, the
Comptroller General will work closely with them so that, while
the ultimate report will be his, the result will be based on a
cooperative effort that will, in every realistic sense, be a joint ef-
fort of the three offices. In fact, the Comptroller General’s report
for the 1986 fiscal year acknowledged that it was based in part
on “in-depth discussions with officials and staff of OMB, CBO,
and the departments and agencies.” GAO Report at 3.
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After the Comptroller General’s report is sent to the President
on August 25th, the President must issue a directive, known as a
sequestration order, by September 1, carrying out the reductions
set forth in the report. Unless Congress passes alternative reduc-
tions by October 1 that would also meet the target, the se-
questration order takes effect. As originally introduced, Gramm-
Rudman would have given the President considerable discretion
to decide which programs to cut within each budget account.
Most of that discretion was removed on the Senate floor as a
result of an amendment offered by Senator Levin, see 131 Cong.
Rec. S 12944 (Oct. 9, 1985), and the remainder was eliminated
by the House and the Conference. Accordingly, the President
has virtually no discretion in choosing among programs, and ap-
pellees do not challenge the constitutionality of the Act on the
grounds of excessive delegation to him. However, while
eliminating the President’s discretion, the conferees added sec-
tion 274(h), which provides for unlimited discretion in another
direction: it makes the “economic data, assumptions, and
methodologies” used by the Comptroller General (i.e. those also
used by the Directors) non-reviewable “in any judicial or ad-
ministrative proceeding.”

The Act also recognizes that Congress often acts on spending
matters at the last minute, and so it provides for a second round
of estimates which are to be made by the Directors on October
S, and by the Comptroller General on October 10, with the
Presidential order, issued on October 15, to become effective
immediately. Other than the timing, the reports and the se-
questration order are subject to the same requirements as are the
earlier ones.

The result of all of this is that, no matter what spending levels
Congress or the President may approve, those levels will be
reduced if the report of the Directors, as passed upon by the
Comptroller General, determines that the stated deficit targets in
the Act will not be met by $10 billion or more. Furthermore, the
reductions required by the Act not only change the law on
spending for the fiscal year in which the reductions occur, but
under section 256(a)(1), cost of living increases that are not
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allowed to take effect because of a sequestration order “shall not
be taken into account for purposes of determining any
automatic spending increase during any fiscal year thereafter.”
And section 256(a)(2) explicitly provides that any budget or
other spending authority that is sequestered, except for money in
special or trust funds, “is permanently cancelled.”

The process actually used for fiscal 1986 was the same in
principle, but adjusted slightly because that fiscal year began on
October 1, 1985, and the Act was not signed into law until
December 12, 1985. The first difference is that there was only
one report by the Directors, due January 15, with the Comp-
troller General’s report due January 21. Second, there is no $10
billion cushion by which the projected deficit may exceed the
target before cuts are required. See section 251(a)(3)(A)().
Third, the amount of the reduction required was prorated on a
7/12th basis starting March 1, 1986, and the total reduction
could not exceed $11.7 billion. See section 251(a)(3)(A)(ii).
Finally, the President was given a small amount of discretion
within the defense account, only for fiscal 1986, to allocate
reductions between personnel and other elements of the defense
budget. See section 252(a)(3)(D).

There are numerous other technical provisions in the Act, but
there is only one other provision which bears on the issues
presented in this litigation. Unlike many cases in which a statute
is declared unconstitutional, and the Court must decide what re-
mains of the law, Congress has eliminated the question of
severability here by including a specific back-up provision in
section 274(f). Under that provision, if any aspect of the
primary deficit reduction mechanism is declared invalid, a fall-
back mechanism goes into effect, under which the report of the
Directors (not the version approved by the Comptroller
General) goes to a special joint budget committee of Congress,
which then reports to both Houses, which will consider the mat-
ter on an expedited basis. Since the reductions described in the
report will go into effect only if two Houses and the President
concur (or both Houses vote to override his veto), there is no
question that the fall-back is constitutional.
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Moreover, while the fall-back mechanism lacks the
automatic features of the primary provisions, it is far from a
wholly cosmetic exercise. The reason is a practical one: the at-
tention of the entire nation will be focussed on the debate and
vote over the specific budget reductions outlined in the report of
the Directors in a way which is very different from that of the
ordinary appropriations bill in which only one part of the prob-
lem is on center stage. Under the fall-back, there is no place to
hide, so that if Members do not vote to reduce the deficit, or do
so in a politically unacceptable way, that will create an issue for
their opponents, especially in election years such as 1986.

3. PROCEEDINGS BELOW

This action was filed on December 12, 1985, by Represen-
tative Mike Synar under the special review provision contained
in section 274(a)(1) of the Act. Pursuant to paragraph 5 of that
provision, a three-judge court was convened. On December 19,
an amended complaint was filed, which added eleven additional
plaintiffs who are also members of the House of Represen-
tatives. On December 30, the Senate and the Comptroller
General moved to intervene, with the consent of the parties, and
filed briefs on the merits. That same day, the Department of
Justice, on behalf of the United States, filed a motion to dismiss
for lack of standing, arguing that the jurisdictional provision in
section 274(a)(1), which specifically grants standing to
members of Congress, is unconstitutional. The following day
appellee NTEU filed its complaint challenging the constitu-
tionality of the trigger mechanism, and on January 2, 1986, the
two cases were consolidated.

On January 6, 1986, the congressional appellees moved for
summary judgment and responded to the motion to dismiss for
lack of standing. With their memorandum of law on standing,
they submitted the affidavit of Representative Synar (J.A.
17-19), which supported each of the claims of injury relied on
in the complaint to support standing: (a) the unconstitutional
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provisions interfere with the constitutional duty of members to
enact laws regarding federal spending; (b) the salaries of the
members and their staffs, as well as their office expenses, will be
automatically reduced if the trigger is activated; and (c)
thousands of their constitutents will be injured through
automatic reductions in a variety of programs once the trigger is
activated. Their memorandum also explained precisely why,
contrary to Justice’s memorandum, the across-the-board cuts
would inevitably reduce the salaries of their staffs and their of-
fice expenses, a point which Justice eventually conceded in its
reply. Justice still maintained that the standing provision in the
Act could not constitutionally apply unless the salaries of the
members themselves were cut, but the parties did not reach
agreement on whether those reductions would occur. Justice did
not, however, challenge the standing of NTEU. The parties
subsequently consented to the intervention of the Speaker and
Bipartisan Leadership Group of the House of Representatives,
and oral argument on all issues in both cases was held on
January 10, 1986.

On February 7, 1986, the district court issued its unanimous
opinion and order, holding that the trigger mechanism in sec-
tions 251 and 252 of the Act is unconstitutional. Initially, the
court addressed the issue of standing, finding it necessary to rule
on the standing of both sets of plaintiffs because there were
separate cases which had merely been consolidated. J.A. 32.
After finding that NTEU had standing (J.A. 34-36), it addressed
the standing of the congressional plaintiffs and held that, under
the law in the District of Columbia Circuit, they were entitled to
maintain their action. The court based its decision on a finding
that the congressional plaintiffs were injured in fact in their
capacities as legislators because the Act interferes with their
lawmaking duties. J.A. 37. It further found that the statutory
grant of standing to them removed any possible ‘“equitable
discretion” to deny them access to the courts. J.A. 38. Accord-
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ingly, it did not pass on the other standing grounds relied on by
the congressional plaintiffs.”

On the merits, the district court rejected the argument that the
delegation of the power to decide the amount of the budget
deficit, and hence the amount by which the statutorily-mandated
spending levels in most government programs would be reduced,
was excessive. J.A. 38-55. The court analyzed the various factors
cited by plaintiffs, but found that none of them was sufficient to
strike down the delegation. In addition, in the court’s view, this
delegation was no different than those made to a ratemaking or
price control agency. J.A. 45. As a result, the court did not ad-
dress the distinction raised by plaintiffs that the reason that Con-
gress passed Gramm-Rudman was not to assign fact-finding
duties to an agency, but to reduce budget deficits without forcing

Congress to vote for spending cuts or tax increases.
However, the court concluded that the Act violated principles

of separation of powers because it assigned administrative
responsibilities to the Comptroller General, an official who
could be removed by a joint resolution of Congress, and never
by the President acting alone, even for cause. In concluding that
the removal power rendered the Act unconstitutional, the court
made it plain that the continued potential for congressional in-
fluence over the actions of the GAO, not the inability of the
President to fire the Comptroller General, created the constitu-
tional flaw, because it was this possibility of congressional in-
fluence in the administration of the laws that breached the doc-
trine of separation of powers. J.A. 74. The court then concluded
that, given Congress’ explicit inclusion of the fall-back
mechanism, the trigger mechanism could not be saved by striking
down the removal provision. J.A. 78. These expedited appeals
followed.

7 It is our understanding that the Solicitor General will not press his objections to the
standing of either NTEU or the congressional appellees in light of the addition of
Van Riddell, an individual member of NTEU who is concededly affected by the se-
questration order. We agree that the Court need not decide those questions, although
we contend that the standing of all the plaintiffs was properly decided below
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SUMMARY OF ARGUMENT

1. The trigger mechanism in the Act is unconstitutional as an
undue delegation of legislative authority both because its sole
purpose is to create an administrative device to reduce spending
without concomitant congressional responsibility for the deci-
sion to do so, and because all of the factors utilized by this Court
to determine whether a particular delegation is excessive
demonstrate its unconstitutionality.

The Act is different from all other statutes previously chal-
lenged on delegation grounds in one important respect: the Act
was not motivated by the practical need to carry out legislative
choices, but was passed in order to foster legislative avoidance.
The history of the Act is clear that the sole reason for Gramm-
Rudman was that the sponsors believed that deficit reductions
were desirable, but they were unable to muster the legislative sup-
port to bring about particular spending cuts or tax increases.
While Congress may have thought that this statute was
“necessary” in order to achieve a balanced budget, the Act must
also be “proper” if it is to survive a constitutional challenge.

In almost every delegation upheld by this Court, the
pragmatic necessities of implementing the law have been a ma-
jor factor. The Court has recognized the impossibility of Con-
gress legislating on matters such as individual tariffs, the
minimum wage for different industries, and the maximum
prices for goods and services in a regime of price control. For
this reason it has upheld delegations to administrative officials
as the only means of carrying out Congress’s will. By contrast
here, Gramm-Rudman relieves Congress of no burdens since it
will continue to have to pass appropriations legislation every
year during the life of the Act. The only difference is that future
Congresses will be able to deny responsibility for spending
reductions by blaming them on Gramm-Rudman. Since the only
justification for the delegation is the desire to avoid political ac-
countability, the delegation is necessarily improper.

Even under the traditional tests, the delegation must fail based
on an analysis of all the relevant factors, taken as a whole. Of
particular importance here are that (a) the law deals with a
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primary legislative function—the power of the purse; (b) the ex-
tent of the delegation is virtually unlimited and the standards for
its exercise almost non-existent; and (c) there is not even the
minimal check of judicial review available to guard against ar-
bitrary action.

2. The Act is also unconstitutional as a violation of principles
of separation of powers, because it requires the participation in
the administration of the Act by the Director of CBO, who is an
official of the legislative branch. All parties agree that if the
CBO had a formal decisional role in the process, the Act would
be unconstitutional. Its supporters defend the Act by claiming
that the role of CBO is purely advisory and hence not improper.

Under the original version of the Act, CBO and OMB had the
joint responsibility for making the operative determinations. In
order to avoid the constitutional questions raised by that plan,
Congress gave to the Comptroller General the duty to review the
joint OMB-CBO report and issue his own report based on theirs.
That change did not, howeyer, transform the role of CBO into a
purely advisory one, since the Act requires GAO to consider the
CBO-OMB report fully and to explain any differences between
that report and GAO’s. Furthermore, the Comptroller General
has acknowledged that, in order to make the Act work under the
extremely short timetable available for his review, he has
established a close working relationship with OMB and
CBO—yprecisely the kind of sharing in the administration of the
law between executive and legislative officials that separation of
powers forbids. Moreover, this problem of a congressional role
in the administration of the Act is exacerbated because the
Comptroller General is also subject to other congressional in-
fluences, principally because he may be removed by a joint
resolution of Congress, and is immune from discharge by the
President, even for cause.
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ARGUMENT

THE PROCEDURES BY WHICH THE SPENDING
REDUCTIONS ARE MADE ARE UNCONSTITUTIONAL.

L THE ACT IMPROPERLY DELEGATES
LEGISLATIVE AUTHORITY TO REDUCE
SPENDING LEVELS.

Article I, Section 1 of the Constitution provides that all
lawmaking powers shall be vested in the Congress, and Article I,
Section 7 requires that both Houses of Congress and the Presi-
dent be involved in any lawmaking decision. Moreover, as made
clear by this Court in lmmigration & Naturalization Service v.
Chadha, 462 U.S. 919 (1983), the lawmaking provisions of
Section 7 are the exclusive means by which laws may be made.
It is also clear, however, that not all rules which have the force
and effect of l]aw must be made by Congress. For many years it
has been recognized that the authority to issue binding rules can
be delegated to administrative agencies, provided that the
delegation is not “excessive.” The question in each case
becomes whether Congress has crossed the boundary between
lawful delegation and invalid lawmaking.

This Court explicitly recognized nearly 75 years ago that “it
is difficult to define the line which separates legislative power to
make laws, from administrative authority to make regulations.”
United States v. Grimaud, 220 U.S. 506, 516-17 (1911). Or, as
Justice Burton explained in Lichter v. United States, 334 U.S.
742,779 (1948), the “degree to which Congress must specify its
policies and standards in order that the administrative authority
granted may not be an unconstitutional delegation of its own
legislative powers is not capable of precise definition.”
However, in drawing that line, we believe that the views of
Justice Harlan, joined by Justices Stewart and Douglas in their
dissenting opinion in Arizona v. California, 373 U.S. 546, 626
(1963), are a helpful statement of the purpose of the doctrine
and lead to the conclusion that the delegation here is excessive:
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The principle that authority granted by the legislature must be
limited by adequate standards serves two primary functions
vital to preserving the separation of powers required by the
Constitution. First, it ensures that the fundamental policy
decisions in our society will be made not by an appointed of-
ficial but by the body immediately responsible to the people.
Second, it prevents judicial review from becoming merely an
exercise at large by providing the courts with some measure
against which to judge the official action that has been
challenged. (Emphasis in original, footnote omitted).

Our argument on the delegation issue is divided into two
parts. First, we argue that the unique history of this delegation,
in particular its admitted goal of enabling Congress to reduce the
deficit yet avoid the responsibility for voting for reductions in
specific programs, dictates that this Court should refuse to
uphold it. For this reason alone, this Court should set it aside
rather than review it as if Congress had passed the Act because
the practical realities of governing left it no choice but to assign
to an administrative agency the job of making the thousands of
decisions needed to carry out its will. Second, even if the tradi-
tional tests for undue delegation apply, the totality of the factors
here establish that the trigger mechanism constitutes an undue
delegation of legislative authority.

A. Because The Purpose Of The Act Is To Circumvent A
Failure Of Legislative Will, The Delegation Cannot Be
Upheld As An Accommodation To The Practical Neces-
sities Of Governing.

The fundamental flaw in the briefs of the appellants is their
failure to discuss, let alone appreciate the significance of, the
reason for the enactment of Gramm-Rudman. But, as this Court
observed in United States v. Lovett, 328 U.S. 303, 307 (1946), a
ruling on the constitutionality of a statute requires “an inter-
pretation of the meaning and purpose of the section, which in
turn requires an understanding of the circumstances leading to
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its passage.” The district court’s opinion is also void of any
recognition of the significance of those circumstances, and as a
result the court drew upon false analogies with other laws passed
for very different reasons. Those differences are not simply mat-
ters of degree, nor do they relate only to different subject mat-
ters; rather they go to the heart of the rationale for Congress’s
decision to delegate in those cases as contrasted with the reasons
for doing so here, and therefore those differences vitally affect
the outcome of the delegation at issue here.

One sentence found in the brief of the Comptroller General in
this Court illustrates how appellants have slid by this problem:
“Despite a widespread consensus that the deficits must be
reduced, both Houses of Congress and the President have been
unable to enact a formula of budget cuts and/or revenue in-
creases that would achieve the needed reduction.” (Br. 2). A
quick reading of that sentence would lead one to assume either
that Congress had uncertain knowledge about the problem, that
the issues were too complex for its resolution, that it needed fur-
ther information or expert opinion, that the decisions should be
made in an adjudicatory setting, that the process needed flex-
ibility to turn on or off the specific remedies in response to
changing conditions in the economy, or that the decisional pro-
cess cannot operate in public, as Congress does, and still be ef-
fective.® Of course, none of those assumptions accurately
depicts why Gramm-Rudman was passed. Indeed, as we
demonstrated above (pp. 2-7), Congress and the President have
been “unable” to enact such laws only in the sense that they
have been unable to reach agreement, i.e., they do not have the
votes required by the Constitution to enact specific solutions
that lower the deficit.

This is not a case in which Congress had multiple motives,
some of which may arguably have been improper. See United
States v. O'Brien, 391 U.S. 367, 382-86 (1968). There is only
one purpose for creating the Gramm-Rudman automatic trigger
mechanism: to lower the budget deficits without requiring

8 This last reason plainly distinguishes the delegation here from the broad powers
delegated to the Federal Reserve Board and the Federal Open Market Committee. See
Federal Open Market Committee v Merrill, 443 U S 340 (1979).
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members to vote for specific spending cuts or tax increases. Nor
is this a case, like O'Brien, where the claim of an improper pur-
pose is based on a few statements in the legislative history, some
of them by opponents. As described above at 5-7 and in the Ad-
dendum, the purpose behing the trigger is undisputed by anyone
in Congress or elsewhere. Therefore, the traditional unwill-
ingness of the Court to seek to ferret out a possibly illegitimate
congressional motive cannot be the basis for declining to rely on
one when, as here, there is no dispute about what Congress had
in mind in passing this law. And given the absence of any other
purpose for Gramm-Rudman, the Court need not be concerned
with trying to decide whether Congress would have passed it for
only proper reasons, or with balancing proper against improper
motives in deciding the fate of the Act.

The district court suggested that no case had ever turned on
the difference between political necessity and pragmatic
necessity. J.A. 46. Although we agree that no case has
specifically drawn that distinction, countless decisions have
relied upon pragmatic necessity to support delegations which
might otherwise have been viewed as excessive. Thus, in Bowles
v. Willingham, 321 U.S. 503, 515 (1944), the Court observed:

In terms of hard-headed practicalities Congress frequently
could not perform its functions if it were required to make
an appraisal of the myriad of facts applicable to varying
situations, area by area throughout the land, and then to
determine in each case what should be done. Congress does
not abdicate its functions when it describes what job must
be done, who must do it, and what is the scope of his
authority. In our complex economy, that indeed is fre-
quently the only way in which the legislative process can
go forward.

Similar sentiments were echoed in American Power & Light Co. v.
Securities & Exchange Comm’'n, 329 U.S. 90, 105 (1946):

The legislative process would frequently bog down if Con-
gress were constitutionally required to appraise beforehand
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myriad situations to which it wishes a particular policy to
be applied and to formulate specific rules for each situa-
tion. Necessity therefore fixes a point beyond which it is
unreasonable and impractical to compel Congress to
prescribe detailed rules. . . .

Or, as Chief Justice Stone observed, speaking for the Court in
Opp Cotton Mills, Inc. v. Administrator, 312 U.S. 126, 145
(1941), “[i]n an increasingly complex society Congress could
obviously not perform its functions if it were obliged to find all
the facts subsidiary to the basic conditions which support the
definite legislative policy in fixing, for example, a tariff rate, a
rail rate, or the rate of wages to be applied in particular in-
dustries by a minimum wage law.” See also the concurring opin-
ion of Justice Rehnquist in Industrial Union Dep’t, AFL-CIO v.
American Petroleum Institute, 448 U.S. 607, 675 (1980)(“IUD v.
API"), where he observed that practical considerations are rele-
vant where “the field is sufficiently technical, the ground to be
covered sufficiently large, and the Members of Congress
themselves not necessarily expert in the field. . . .” Even when
this Court set aside the delegation in Panama Refining Co. v.
Ryan, 293 U.S. 388,427 (1935), it noted that delegations could
be upheld where “Congress legislated on the subject as far as
was reasonably practicable, and from the necessities of the case
was compelled to leave to executive officials the duty of bring-
ing about the result pointed out by the statute,” quoting Buttfield
v. Stranahan, 192 U.S. 470, 496 (1904). As Chief Justice Stone
summarized the law in Yakus v. United States, 321 U.S. 414,424
(1944), the Constitution *“does not demand the impossible or the
impracticable.” Indeed, there is hardly a case in this Court deal-
ing with a delegation issue in which the pragmatic realities of
the situation were not clearly in the Court’s mind in determining
whether the delegation was proper.

One reason that no decision of this Court since A.L.A.
Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935),
has overturned a delegation is that in no case since then can it
fairly be said that the purpose of the delegation was to enable
Congress to evade its lawmaking responsibilities. While the
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statute in Schechter had many faults, one of them clearly was an
attempt by Congress to hand off to private parties the difficult
decisions of how to bring about industrial recovery in the midst
of the Depression. Thus, while no case has ever held that
necessity is the mother of delegation, Justice Cardozo observed
in his concurring opinion in Schechter that proper delegation “is
born of the necessities of the occasion.” 295 U.S. at 552. All of
those decisions clearly imply that their outcome is a product of
the realities of our modern society, and we now ask the Court to
recognize explicitly that fact as a prerequisite for upholding
broad delegations and to deny Congress the right to delegate,
where, as here, its sole purpose is to “abdicate its functions.”
Bowles v. Willingham, supra, 321 U.S. at 515. At the very least,
we urge the Court to insist upon far more rigid standards in
cases such as this in determining whether Congress has unduly
transferred its lawmaking powers to administrative officials.
Two other aspects of the doctrine of necessity bear on the
constitutionality of this Act. Insofar as Congress may seek to de-
fend this law on the ground that the expert judgments of ad-
ministrative officials are needed, that cannot suffice since those
judgments have been available in the past and can readily be
obtained in the future without delegating the decision-making
authority as the Act does. Thus, OMB and CBO are already
deeply involved in the budget process, and nothing prevents
GAO from participating also if Congress should so choose. Con-
gress can request as much help as it needs from whomever it
chooses, whenever it needs it, and in whatever format is most
useful. All of the data supplied to it can be made public, and
Congress can write procedures requiring that the advice pro-
vided by experts be given careful consideration without Con-
gress abdicating its lawmaking responsibilities. Indeed, that is
basically what will be done if the fall-back mechanism should
go into effect, and the report of the Directors, predicting the
deficit for the next fiscal year based on the current status of the
appropriations legislation, is submitted to the joint budget com-
mittee of Congress. But, like other reports, it would be purely
advisory, and it would be up to Congress and the President to
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vote on the report, rather than having reductions automatically
made based on the findings of three administrative officials.®
Second, the Gramm-Rudman mechanism will not relieve
Congress of a single burden which it now has. It will have to
vote on the concurrent budget resolution every April, it will
have to approve all appropriations bills for all agencies, just as it
has done for nearly 200 years, just as it did for fiscal 1986
before Gramm-Rudman became law, and just as it did a week
later on the continuing resolution for fiscal 1986, which is the
minimum that will be needed every year to keep the govern-
ment running. But there will be one difference: the votes taken
will not really count but will simply produce a budget ceiling.
Assume, for example, that appropriations bills for the
Defense and Transportation Departments are enacted into law
this July. If GAO’s report in August predicts that the target
deficit will not be met, the amounts contained in those ap-
propriations statutes will be reduced by the required percentage
unless the Congress enacts other legislation to achieve the re-
quired deficit levels. Thus, the real change made by Gramm-
Rudman is that, as Senator Gorton said, “the consequences of
inaction or a deadlock will be that we will nonetheless proceed
in the direction of a balanced budget and of a stronger
economy.” 131 Cong. Rec. S 12574 (Oct. 3, 1985). But the
workload on Congress will not be reduced, and in fact it might
actually be increased if Congress has to take a second look at
already-passed appropriations legislation in order to find alter-
native means for achieving the Gramm-Rudman cuts. The
district court referred to the Gramm-Rudman process as

? Interestingly, even the current balanced budget constitutional amendment, SJ. Res. 225,
recently rejected in the Senate, see 132 Cong Rec. S 3345 (March 25, 1986), does
not contain any enforcement mechanism in it One of its principal sponsors, Senator
Hatch, stated on the floor that it is “‘designed to promote its own enforcement through
political processes {and to] the extent that the amendment succeeds in creating a more
useful flow of political information to the electorate, and this is a major objective of the
amendment, it will be enforced most effectively at the polls every other November ™
132 Cong Rec S 2164 (March 6, 1986) See also S Rep No 99-163, supra, at 56-63,
emphasizing role of political processes in enforcing the amendment
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“legislating in contingency” (J.A. 46), apparently meaning that
the operation of the Act itself was contingent. But the real con-
tingent legislation will be the future appropriations acts in
which the final numbers will only be determined by the predic-
tions of the expected deficits made by three unelected officials,
rather than by the two Houses of Congress and the President. It
is only in those cases where a spending bill is part of the final
legislative package for the fiscal year that members will know
whether the amounts in the bill will govern, or whether se-
questration will have the final vote as a result of the permanent
rider that Gramm-Rudman has attached to all appropriations
bills for the next five and a half years.

An understanding of the reasons why Congress passed
Gramm-Rudman also explodes the myth that the statute is not
an undue delegation because Congress has made the hard
choices, as it must since it is “the branch of our Government
most responsive to the popular will.” JUD v. API, supra, 448
U.S. at 685 (Rehnquist, J., concurring). First, the whole reason
for passing Gramm-Rudman was that Congress could not make
the hard choices, i.e., it could not make specific decisions to cut
specific programs or enact specific tax increases. It is true that
Congress made some choices in Gramm-Rudman, for instance
by excluding Social Security and some other programs, and by
allocating the mandatory cuts equally between defense and non-
defense spending. But if Congress had really made the hard
choices, there would have been no reason to enact Gramm-
Rudman at all. Thus, for fiscal 1986 Congress knew that before
it could adjourn in December 1985, it had to pass a continuing
resolution for the remainder of the fiscal year in which it could
have made all of the cuts necessary to reach the target deficit in
Gramm-Rudman if only it had the political will (or perhaps the
political won’t) to do so.

The fact that Congress chose to rely on Gramm-Rudman
rather than the normal legislative process illustrates perfectly
what the Act is designed to achieve: deficit reduction without
accountability. As Justice Rehnquist observed in /UD v. API, it is
“difficult to imagine a more obvious example of Congress sim-
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ply avoiding a choice which was both fundamental for purposes
of the statute and yet politically so divisive that the necessary
decision or compromise was difficult, if not impossible, to ham-
mer out in the legislative forge.” 448 U.S. at 687. “It is the hard
choices and not the filling in of the blanks,” he continued,
“which must be made by the elected representatives of the peo-
ple. When fundamental policy decisions underlying important
legislation about to be enacted are to be made, the buck stops
with Congress and the President insofar as he exercises his con-
stitutional role in the legislative process.” Id.1®

Second, a fundamental principle of our system of democracy
is the need to provide political accountability. When $11.7
billion of cuts became effective on March 1, many people were
hurt. But when they looked around for someone to blame, there
were no votes, recorded or otherwise, on specific spending
reductions. The only legislation that caused these reductions
were the votes for Gramm-Rudman, and members could say
with some degree of believability that Gramm-Rudman dealt
only with the overall need to reduce the deficit, and not specific
cuts, and that they had not anticipated reductions of this
magnitude in the programs affecting their constituents.

But even if the present Congress can be held accountable for
this year’s spending reductions, in January 1987 there will be a
new Congress, which will truly be able to say that it did not vote
even for the Gramm-Rudman process, Moreover, it will be able
to assert that it cannot prevent undetermined cuts from going into
effect each year because that requires two Houses plus the Presi-
dent to stop the Gramm-Rudman juggernaut by repealing it. Fur-
thermore, the absolute three-fifths vote required in the Senate by
section 271 of the Act for waivers of the applicable spending
limitation provisions, creates another substantial barrier to alter-
ing Gramm-Rudman even for one fiscal year. While Gramm-
Rudman does not legally bind future Congresses, it at least creates

19 On March 20, 1986, Congress reached agreement on HR 3128, a version of the
reconciliation bill on which it could not agree in December See 132 Cong Rec H
1518-26 The measure will result in deficit reductions of $25 billion over three years,
$19 billion from lower spending and $6 billion from added revenues /d at H 1523



30

substantial burdens on the legislative process and enables either
House or the President to insist upon the spending levels based on
Gramm-Rudman, despite whatever else might ensue.

In upholding the delegation, the district court looked to the
“necessary and proper” clause of the Constitution, Article I,
Section 8, Clause 18. J.A. 45-46. That clause is generally cited
as the basis for allowing delegations, see Lichter v. United States,
supra, 334 US. at 757, and under it Congress has been given
considerable leeway to decide for itself what is “necessary.” But
Congress’s judgment that a delegation is necessary is not
controlling since that clause has another independent require-
ment: the delegation must also be “proper.” As far back as Mc-
Culloch v. Maryland, 17 U.S. (4 Wh.) 316, 421 (1819), this
Court gave the “necessary” aspect of the clause a wide reading,
but in doing so noted that “the end [also must] be legitimate” for
the law to be valid. Thus, as the Court observed in Chadha, ‘“‘the
fact that a given law or procedure is efficient, convenient and
useful in facilitating functions of government, standing alone,
will not save it if it is contrary to the Constitution. Convenience
and efficiency are not the primary objectives—or the
hallmarks—of democratic government. .. .” 462 U.S. at 944,
Under our system of democracy, it is never proper or
“legitimate” for Congress to abdicate its legislative functions in
order to achieve a particular substantive end simply because the
system for enacting legislation embodied in our Constitution
may have frustrated Congress’s ability to achieve what it con-
siders to be a desirable goal. As the D.C. Circuit observed about
the legislative veto in Consumer Energy Council of America v.
Federal Energy Regulatory Comm’n, 673 F.2d 425, 476 (1982),
aff'd, 463 U.S. 1216 (1983):

To the extent that there is not a consensus, the failure to act
is not an undesirable “delay” but rather exactly the out-
come of the legislative process envisioned by the Framers.
The bicameralism and presentation requirements in Article
I, Section 7 are not unfortunate by-products of a poorly
designed scheme but rather carefully constructed im-
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pediments to the Legislature’s exercise of power. (Em-
phasis in original).

This Court need not review the scores of delegation cases
which have been decided to reach the conclusion, which no one
disputes, that there is no case in which the purpose of making
the delegation, and the effect of doing so, was anything remotely
like this one. In every other case the delegations were made
because, for a variety of reasons, Congress concluded that it
could not in any practical sense do the job itself. The contrast is
aptly pointed out by this Court’s observation in Bowles v. Will-
ingham, supra, 321 U.S. at 515-16: “We fail to see how more
could be required. . . unless we were to say that Congress rather
than the Administrator should determine the exact rentals which
Mrs. Willingham might exact.” Since that prototypical delega-
tion case is so far from this one, the district court was fun-
damentally in error in treating them identically. In our view, this
motive of avoiding political responsibility alone is enough to set
aside the delegation. At least the presence of this kind of motive
should cause the Court to scrutinize this delegation with far
greater care than in the ordinary case. And, as we shall now
show, the delegation here is much too broad and much too im-
precise to be upheld whatever the standard of review.

B. Based On All Of The Relevant Factors, The Delegation
Under The Act Is Excessive.

Quite apart from the absence of any legitimate necessity for
the delegation at issue here, the trigger mechanism must fall
under the traditional standards because it is not sufficiently con-
fined to pass constitutional muster. As Judge Leventhal ob-
served for a unanimous three-judge court in Amalgamated Meat
Cutters & Butcher Workmen v. Connally, 337 F. Supp. 737, 745
(D.D.C. 1971)(“Meat Cutters™), there is “no analytic difference,
no difference in kind, between the legislative function—or
prescribing rules for the future—that is exercised by the
legislature or by the agency implementing the authority con-
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ferred by the legislature. The problem is one of limits.” For the
reasons set forth below, we believe that the proper limits have
been exceeded, but before turning to that discussion, one other
introductory point is in order.

As we read the cases, there is no single factor that is
dispositive, and a proper analysis requires the Court to consider
all of the factors, taken as a whole, in deciding whether a par-
ticular delegation is excessive. See Meat Cutters, supra, 337 F.
Supp. at 745, reviewing “several interrelated considera-
tions. . . .” While the district court nodded in the direction of
deciding the issue by examining the “aggregate effect” of the
relevant factors (J.A. 54), its analysis considered each factor on
its own and, if found to be less severe than in other statutes
where a delegation was upheld, dropped it from the constitu-
tional calculus. We believe that such a “divide and conquer” ap-
proach is not only unwarranted under the case law, but is par-
ticularly inappropriate here because of the delegation’s im-

proper purpose.
1. Subject Matter of Delegated Authority

In one of the earliest cases dealing with the issue of delegated
authority, this Court suggested that there are some areas which
are so central to the legislative function that they may not be
delegated: “The line has not been exactly drawn which separates
those important subjects, which must be entirely regulated by
the legislature itself, from those of less interest, in which a
general provision may be made, and power given to those who
are to act under such general provisions to fill up the details.”
Wayman v. Southard, 23 U.S. (10 Wh.) 1, 43 (1825) (Marshall,
C.).). At issue in this case is not simply a general exercise of
lawmaking authority under such powers as the Commerce
Clause. Rather, Congress is purporting to delegate an authority
explicitly limited to it in Article 1, Section 9, Clause 7 of the
Constitution: “No Money shall be drawn from the Treasury, but
in Consequence of Appropriations made by Law... .” We do
not suggest that there can be no delegations involving the power
of the purse that do not run afoul of the undue delegation doc-
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trine, but the fact that the power involves a core function of
Congress should cause the Court to review the delegation with
greater concern than it might where the function was not one
assigned to Congress, as opposed to another branch of the
federal government.

Furthermore, this is not a situation as in J.W. Hampton Jr. &
Co. v. United States, 276 U.S. 394 (1928)(“J. W Hampton™),
where there were only item-by-item adjustments to be made.
The delegation here goes to the heart of the appropriations func-
tion by allowing across-the-board spending levels, for virtually
the entire federal government, to be set by administrators not
legislators. If the Constitution does not require the Congress to
vote on basic spending decisions, there are no congressional
powers for which this factor is relevant.!!

Furthermore, while the result of other delegations has been to
alter existing laws, no statute has ever attempted to override
laws to be passed by Congress in the future, based solely on the
operation of delegated authority. But in this case, the continuing
resolution which was passed seven days after Gramm-Rudman
became law, as well as every other spending provision for fiscal
1986, both prior to and subsequent to December 12, 1985, were
overridden based on the administrative determination that the
budget target has not been met. This is precisely the kind of ac-
tion, short of full legislation, which this Court condemned in
Chadha because it “had the purpose and effect of altering the
legal rights, duties, and relations of persons. . .outside the
Legislative Branch.” 462 U.S. at 952. As the Chadha opinion
further stated in relation to the legislative veto, in language ap-
plicable to this Act as well, its “legislative character. . .is con-
firmed by the character of the congressional action it supplants”

! The district court found this point irrelevant (J A 43-44), relying in part on this
Court’s decision in District of Columbia v. Thompson Co., 346 U.S. 100 (1953), which
upheld a delegation to the District of Columbia even though the Constitution gives
Congress the “exclusive™ authority to legislate regarding the seat of government. /d.,
n 10 But as that opinion makes clear, the Framers included the word “exclusive™
primarily to preclude an argument that the states ceding jurisdiction over the land
would maintain concurrent jurisdiction over it, not to prevent Congress from delegating
the power to another body created by it Id at 109-10
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(id.), which in this case is subsequent and prior spending legisla-
tion duly authorized by Congress and signed by the President.
No case of which we are aware has ever approved the authority
to nullify future legislation, based solely on an administrative
determination, let alone allowed it for so central a legislative
function as the power of the purse.

2. Range of Choice

The closest case in terms of subject matter, because it dealt
with the power to tax, is J.W. Hampton, supra. However, the ef-
fect of the delegated authority there was quite limited since the
Secretary was only given the authority to increase the import
duty by 50% above that set by statute, i.e., from four to six cents
per unit, By way of contrast, in this case there are billions of
dollars at stake, limited only by the deficit targets in the Act. But
even that limitation is more illusory than real. This can be
gleaned from the conference report on the concurrent budget
resolution for fiscal 1986 which contains revenue estimates for
fiscal years 1986, 1987, and 1988 of $795.7, $869.4, and
$960.1 billion respectively. H.R. Rep. No. 99-249, 99th Cong.,
Ist Sess. 5 (1985). The target deficits in Gramm-Rudman are
based on an assumption that approximately those revenues will
be realized, but it is plain that if they are substantially off in
cither direction, Congress’s 1985 estimates of how much deficit
reduction will be needed each year will be nearly worthless.
Moreover, Gramm-Rudman contains no authority to increase
revenues, but simply mandates spending reductions as the sole
cure to reduce the deficit. Thus, if the administrative process
produces revenue estimates which are substantially different
from those made last year, the required reductions will be very
different from those now projected.

These changes are particularly important in light of the fact
that major items, such as Social Security and interest on the na-
tional debt, are wholly excluded from the Act. Therefore, any
significant reduction in anticipated revenues would produce
disastrous results on a percentage, as well as absolute dollar
basis, for the programs which are subject to Gramm-Rudman.
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Accordingly, because the projections of the amount of deficit
reductions that Congress envisioned may be substantially off the
mark, the administrators of this Act have the power to produce
far greater reductions than Congress ever expected, depending
on how they do their estimating. Furthermore, because of the
$10 billion “cushion” built into section 251(a)(1)(B) before any
cuts are made, a minor alteration in the deficit estimate from
one just below that figure to one just above it, can unleash the
entire $10 billion in spending cuts. Thus, the incredible sweep
of the effect of this delegation is also a factor that weighs heavi-
ly against the validity of the statute.!2

3. Nature of Decisions to be Made by the Administrator

In J.W. Hampton and many other cases, the courts have sus-
tained delegations by pointing to the essentially factual nature of
the decision, i.e., that it is something subject to verification, or at
least on which a reasonable consensus exists. We recognize that
in Yakus v. United States, supra, 321 U.S. at 425, this Court
upheld a delegation that called for “the exercise of judgment,
and for the formulation of subsidiary administrative policy
within the prescribed statutory framework.” Nonetheless, the
difference between the determinations to be made here and
those in the cases in which delegations have been upheld is not
one of degree, but of kind, since what must be done under this
Act is, in essence, to predict what the economy will look like in
the future, not to describe how it performed in the past, or even
how it is performing now.

In order to estimate the budget deficit, the following predic-
tions must be made: What will the gross national product be for

12 The legislative history of the Act contains several striking examples of how far off
deficit estimates can be In 1981, the deficit projection leaped from $60 billion to $140
billion in about two weeks. See 131 Cong. Reg. S 12568 (Oct. 3, 1985, remarks of
Senator Gramm). In 1985, in 60 days, there was an increase of $20-30 billion in the
deficit from the predicted level of $171.9 billion. /d. at S 12571, remarks of Senator
Rudman. Indeed, Senator Rudman was frank to concede that he was unable to provide
“a worst case scenario. It would be almost impossible.” 131 Cong. Rec. S 12707 (Oct.
5, 1985).
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the forthcoming fiscal year? How much money will be raised
from taxes and other sources? What will the inflation rate be?
How will interest rates affect the unchanged obligation to pay
for the national debt? As the President’s own budget admits,
these are not questions with answers on which even experts can
agree. See pp. 8-9, supra. In part they depend on how optimistic
or pessimistic the forecaster is, or on how likely he believes the
present policies of the Administration are to succeed. They are
the kinds of judgments that the President and Congress are sup-
posed to make every year in hammering out a budget, and are
political in the best sense of the word.

Indeed, it was precisely because the House recognized that
these estimates are so subject to political manipulation that it in-
itially gave the decisional authority to CBO, with OMB playing
only a consultant’s role. 131 Cong. Rec. H 9597 (Nov. 1, 1985,
remarks of Rep. Rostenkowski); accord GAO Br. at 39. It was
only willing to allow OMB and CBO to have equal roles if
GAO, which is independent of OMB, became the final arbiter of
their differences. Even then Congress insisted that there be a
joint report by OMB and CBO, and that in the event of their
almost inevitable differences, the final figure would be the
average of their initial estimates. See section 251(a)(5). This too
is powerful evidence that the judgments to be made are in-
herently imprecise and virtually open-ended in nature, and
therefore, any notion that these decisions are “something for a
guy with a green eye shade” (Transcript of district court argu-
ment (“Tr.”) at 72), is simply mistaken. This alone may not be
sufficient to bring down the Act, but it is surely a major factor
that must be considered by the Court in assessing the propriety
of the delegation.

4. Standards Imposed by Congress

In defending the statute below, appellants argued, and the
district court agreed, that there were adequate standards in the
Act for determining whether each year’s budget deficit will meet
the target in the Act. As support, they pointed to section
251(a)(6), which describes how the budget base will be deter-
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mined. Appellees agree that, while that provision answers a
number of questions, almost all of the guidance concerns
assumptions about which legislative proposal to utilize in the
event that Congress has not completed work on the forthcoming
year’s appropriations bills, or how to deal with specific con-
tingencies when there are clear alternatives. That section does
not, however, provide any guidance on the decisive questions
about what economic and political assumptions should be used
in estimating both revenues and expenditures. In short, section
251(a)(6) is no more help in answering this question than would
be the case if a pupil were asked to convert a fraction to a
decimal, and the teacher provided only the numerator and not
the denominator.

Looking to the remainder of the Act, the crucial determina-
tions are not mentioned specifically, let alone are there any stan-
dards included by which adherence to the congressional will can
be ascertained. There is here, in the words of this Court in
Panama Refining Co. v. Ryan, supra, 293 U.S. at 415, “no
criterion to govern the President’s course.” Indeed, the statute
does not even tell the administrators what kinds of determina-
tions must be made, other than to subtract from the anticipated
deficit the target amount specified in the statute. Nor does the
Conference Report fill that void in its discussion of the issue (pp.
81-82). And our reading of the other principal source of
legislative history—the nine days of debate on the Senate floor
in September and October—found nothing further to illuminate
the matter. Nor is this a case, like American Power & Light Co. v.
SEC, supra, relied on by the district court (J.A. 50), in which the
broad words of the Act were given meaning by the purpose of
the Act, the context in which the terms are used, and the re-
quirements that are imposed on the agency. By way of contrast,
there is a plethora of detail on which programs should be ex-
cluded, and how to calculate and allocate the various spending
reductions that will take place, but nothing about how Congress
wanted these officials to predict the future of the economy. In
order to find out what the Directors are to do, it is necessary to
review the budget and its back-up documents to see precisely
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what must be determined in order to come up with the final
deficit figure. And in doing so, it is necessary to make a substan-
tial number of subsidiary estimates, and, as to those, there is ab-
solutely nothing in the Act that prevents the Directors from
assuming virtually, if not actually, anything they want regarding
the operation of this law and the forces that will bear on the
economy in the forthcoming fiscal year.!3

S. Length of Delegation

This Court has also been willing, in emergencies, to allow
Congress to delegate short-term powers to the executive when
there was a “‘grave national crisis with which Congress was con-
fronted.” Schechter Poultry, supra, 295 U.S. at 528. The Court
also recognized, however, that “[e]xtraordinary conditions do
not create or enlarge constitutional power.” Id. The reason for
that was clearly enunciated in Lichter v. United States, supra,
334 U.S. at 780: “In time of crisis nothing could be more tragic
and less expressive of the intent of the people than so to construe
their Constitution that by its own terms it would substantially
hinder rather than help them in defending their national safety.”

The fact that a delegation was for a short time was one of the
factors cited by Judge Leventhal in upholding the statute in Meat
Cutters, supra, 337 F. Supp. at 754. There, the initial delegation
had been for six months, and, with two extensions, had been ex-
tended to a total of less than ten months; in addition, the court
observed, “Congress established a ‘close control’” through its
short-term delegations which required “an affirmative review
without prolonged delay, without the option of acquiescence by
inaction.” Id. By way of contrast, the delegation here is for six

13 It is also worthy of note that there will be no public participation whatsoever in these
vital determinations Indeed, CBO Director Penner predicted that these estimates,
which were formerly obtained through an open process, would have to be done in
secret because of the serious impact that they would have House Hearings at 180. As a
result, the process may create another objection to this delegation based on the observa-
tion of Chief Justice Taft in Wichita Railroad & Light Co v Public Utilities Comm'n,
260 U.S. 48, 59 (1922), that the Constitution may well require that a delegation be ac-
companied by “a certain course of procedure and certain rules of decision in the perfor-
mance of its function.”
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fiscal years, and the whole purpose of the law is to preclude
Congress from regularly revisiting the issue in order to insure
that congressional inaction will still result in deficits that meet
the levels set forth in the Act. Thus, the length of the delegation
further weighs against upholding it.!4

6. Absence of Judicial Review

There is no case of which we are aware in which a delegated
power remotely resembling this has not been subject to judicial
review. Indeed, as recently as 1983, in discussing the issue of
delegation, this Court observed in Chadha that delegated power
“is always subject to check by the terms of the legislation that
authorized it; and if that authority is exceeded it is open to
judicial review as well as the power of Congress to modify or
revoke the authorization entirely.” 462 U.S. at 953-54, n.16.
Here, section 274(h) explicitly forbids both judicial and ad-
ministrative review of any kind over the fundamental determina-
tions which trigger the operation of the sequestration order. This
denial of judicial review is important for two separate reasons.!’

First, the absence of judicial review underscores the essential-
ly legislative nature of these delegated decisions. Without
judicial review these determinations are precisely parallel to
those for ordinary congressionally enacted budget decisions. The
courts are plainly in no position to decide whether Congress’s
projections of income and expenses are reasonable, whether the
projected inflation rate is appropriate, whether revenue
estimates are excessively optimistic or pessimistic, or whether
the rate of interest will in fact be as predicted. In other words,
the denial of judicial review here further emphasizes that the
!4 At least in the area of military appropriations, the Framers thought that regular
review was essential since it limited such appropriations to two years in Article I, Sec-
tion 8, Clause 12
'S The district court correctly noted that section 274(h) does not preclude all review
J.A. 52. However, the fact that the application of a sequestration order to Social Securi-
ty, for example, could be challenged on the ground that the statute excludes that pro-
gram from the Act does not alter the fact that the amount of, or indeed even the

necessity for, a given sequestration order is entirely committed to the discretion of three
unelected officials
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key determinations under the Act are legislative or even
political, but surely very different from the kind ordinarily made
by administrative agencies. And the fact that other statutes cited
by the district court (J.A. 53), have been construed to preclude
judicial review over other agency decisions, is immaterial since
none of the delegations in those cases approached the magnitude
of this one.

Second, the result of a denial of judicial review here is to
grant unelected officials uncontrolled discretion, without ac-
countability or any checks and balances. The ordinary
legislative process is, as described by this Court in Chadha, one
that is “exercised in accord with a single, finely wrought and ex-
haustively considered, procedure” involving two Houses plus
the President. 462 U.S. at 951. Because of that balanced con-
sideration, judicial review of legislative determinations is ex-
tremely narrow, available only based on a claim that the law
violates some specific guarantee under the Constitution. The
kind of balanced consideration produced in the legislative pro-
cess is plainly lacking here, not only because of the extraor-
dinarily short time in which these determinations are to be
made, but also because they are not made by elected lawmakers,
but by appointed officials who are unaccountable to the public.

Beyond its role as a partial surrogate for the need for a
balanced determination, judicial review prevents the kind of un-
controlled discretion which has been anathema even to those
who support the concept of broad delegations to administrative
agencies: “Even though procedural safeguards cannot validate
an unconstitutional delegation, they do furnish protection
against an arbitrary use of properly delegated authority.” United
States v. Rock Royal Cooperative, 347 U.S. 533, 576 (1939).
Similarly, the court in Meat Cutters emphasized the importance of
judicial review on no fewer than five separate occasions. See 337
F. Supp. at 746, 755, 757, 759 (2 notations). And, as Justice
Rehnquist remarked in /UD v. API, supra, “courts charged with
reviewing the exercise of delegated legislative authority will be
able to test that exercise against ascertainable standards,” 448
U.S. at 686, a requirement plainly not met here.
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In the same vein, the Court in Yakus v. United States, supra,
321 U.S. at 425, observed that the courts are needed to “ascer-
tain whether the will of Congress has been obeyed...and
whether [the agency] has kept within it in compliance with the
legislative will.” And in sustaining a broad delegation under the
Renegotiation Act, this Court in Lichter v. United States, supra,
underscored that the “provisions for a redetermination of excess
profits by the Tax Court de novo. . .imposed important limita-
tions on the allowable recoveries [by the government].” 334
U.S. at 787. Here, the preclusion of any form of administrative
or judicial review of the determinations which will trigger
massive budget cuts results in essentially unlimited delegation,
which cannot be upheld consistent with the cases that have re-
quired judicial review as a necessary check on unbridled ad-
ministrative discretion.

If the delegation in this case is upheld, the situation will ap-
proach that envisioned by the Court in Panama Refining Co.,
supra: “[i]nstead of performing its law-making function the
Congress could at will and as to such subjects as it chooses
transfer that function to the President or other officer or to an
administrative body. The question is not of the intrinsic impor-
tance of the particular statute before us [although that is surely a
major factor in this case}, but of the constitutional processes of
legislation which are an essential part of our system of govern-
ment.” 293 U.S. at 430. Henceforth, Congress could adopt the
same approach in the tax laws and allow the Secretary of
Treasury to determine how much particular taxes or benefits
shall be raised or lowered.!¢ Indeed, it could adopt this approach
in regulatory statutes, allowing the estimate of the future gross
national product to alter the question of whether costs are a

6 Apparently, the Act’s sponsors considered bringing in taxes as well, but decided
against doing so because of a fear of a Presidential veto. See 131 Cong Rec S
12713-14 (Oct. 5, 1985) (colloquy between Senators Rudman and Mitchell)
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legitimate matter of concern for regulators, permitting them
when the gross national product decreases, and denying them or
allowing them to be considered to a greater degree, when the
contrary is the case. Such requirements could apply to rules for
civil rights, occupational health, and the environment, as well as
to the more traditional economic regulatory fields such as
railroad, bus, and trucking rates.

Indeed, if this delegation is allowed, Congress could put the
entire government on automatic pilot, subject to the expert
estimations of unelected officials, without any possibility of
judicial review. As CBO Director Penner observed in surveying
these powers, even before judicial review was excluded, “[i]t is
hard to think of other instances where unelected officials have
such power to do good or evil.”” House Hearings at 157. There
are, we submit, substantial limitations on the responsibilities
that Congress may delegate short of those that were overturned
in Schechter. Even if arguments of convenience and efficiency
were constitutionally permissible, as Chadha makes clear they
are not, 462 U.S. at 944-46, this delegation is invalid as an ex-
ample of a “convenient shortcut,” which our Founding Fathers
concluded cannot be used consistent with our principles of
democratic government. Id. at 958. The doctrine of undue
delegation remains a valid constitutional principle, and the
delegation in this case—which is in fact a legislative abdication
of the power of the purse—has far exceeded the permissible
limitations imposed by Article I and therefore must be set aside.

II. THE SUBSTANTIVE ROLE OF CBO IN THE DEFICIT
REDUCTION PROCESS VIOLATES SEPARATION OF
POWERS.

The previous argument assumes that the delegation was made
to an agency of the executive branch. All parties agree that,
under Buckley v. Valeo, 424 U.S. 1, 118-43 (1976), the
delegated functions under this Act may not be assigned to an of-
ficial who is controlled by the legislative branch. The district
court found that the delegation to the Comptroller General
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violated principles of separation of powers because the Comp-
troller General is subject to the influence of Congress and thus
cannot constitutionally perform his duties under the Act. For the
reasons set forth in the briefs of NTEU and the United States
and the opinion below, we support that ruling. However, this
Court need not decide the status of the Comptroller General to
find that separation of powers has been violated. Thus, even
though the final report to the President is signed by the Comp-
troller General, the substantial statutory role that CBO, an
acknowledged arm of Congress, has in making the essential deci-
sions contained in that report results in an unconstitutional at-
tempt by the legislature to share in the administration of the Act,
which the limited role of the Comptroller General cannot cure.

In a footnote (J.A. 55, n.18) the district court dismissed the
argument that the involvement of the CBO amounted to an im-
proper sharing in the administration of the Act by a legislative of-
ficial. In their memorandum below, the congressional appellees
had argued that, under the structure of the Act, the Comptroller
General would be no more than a rubber stamp, and that, even if
he did more, the role of the CBO was so substantial that an im-
proper “sharing” of functions resulted, of the kind condemned by
this Court in Chadha. 462 U.S. at 958. In light of the affidavit
submitted by the Comptroller General, in which he detailed the
close working relationship between GAO and CBO under the Act
(seep. 13, supra), plaintiffs pressed their “shared administration”
rather than their “rubber stamp” contention at oral argument (Tr.
31-34). However, the district court ruled only on the latter claim,
which it found “unconvincing,” although agreeing that, if factual-
ly true, it would render the Act unconstitutional.

Appellants seek to defend the involvement of CBO by refer-
ring to its role as “advisory.” Senate Br. at 40; House Br. at 6;
GAO Br. at 40; see also District Court Mem. of United States,
Jan. 8, 1986, at 32, n.10. But as we now demonstrate, the
realities of the decision-making process required under the Act,
as confirmed by the Comptroller General’s own affidavit, make
it clear that CBO’s role is far from purely advisory, and
therefore it renders the trigger mechanism unconstitutional.
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In assessing the role of CBO, it is useful to recall that the
original bill passed by the Senate gave the Directors of OMB
and CBO the dual authority to make the operative determina-
tions under the Act. As CBO Director Penner advised Congress
at the time, the Act “would significantly change CBO’s role by
endowing it with powers far beyond anything envisioned when
the institution was created.” House Hearings at 156. No one
seriously questions that under Buckley and Chadha the CBO-
OMB trigger mechanism would be unconstitutional, as would
the version passed by the House on November 1, 1985, which
gave sole decisional responsibility to CBO, subject only to a du-
ty to consult with OMB. See 131 Cong. Rec. H 9590, § 251(a)(3).
In response to the House’s version, the Senate added the Comp-
troller General on top of CBO and OMB in an effort to save the
statute’s constitutionality. See 131 Cong. Rec. S 14911 (Nov. 6,
1985, remarks of Senator Gramm). The question thus becomes,
did the addition of the Comptroller General sufficiently alter the
decisional process that it changed an unconstitutional scheme into
a constitutional one? In order to answer that question, a brief
review of the duties of CBO, OMB, and GAO in general and
under the Act is essential.

Until this Act was passed, the Comptroller General had no
responsibility for the budget, whereas both OMB and CBO have
had as their major, and in the case of CBO, virtually only, func-
tion working on proposed and enacted budgets. Following ap-
proval of the concurrent budget resolution in the spring, OMB
and CBO review the pending legislative and economic
developments as part of their regular duties, and under the Act
that review is used to prepare their joint report which is due on
August 15,

At that point GAO has its first formal involvement in the pro-
cess. It then has five days, two of which are holidays in the first
two cycles, to review the OMB-CBO report and issue its own
report to the President. Based on the statutory deadlines, and the
fact that GAO is given no additional resources to take on its new
duties, Conf. Rpt. at 84, it could be argued that the Comptroller
General is little more than a rubber stamp. But if, based on the
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Bowsher affidavit, that characterization cannot be sustained,
GAO’s extensive cooperation with CBO creates another prob-
lem—a sharing of administrative functions with an arm of Con-
gress. And, more importantly, it seriously undercuts any claim
that adding GAO to the process saved the Act by transforming
the role of CBO (and by necessary implication that of OMB) in-

to that of a mere adviser.
Further proof that Congress did not intend the OMB-CBO

report to be merely advisory is contained in the standard of
review which Congress imposed on GAO in section 251(b)(1).
Thus, the Comptroller General must give “due regard for the
data, assumptions, and methodologies” used by the Directors,
and if he wishes to make any changes, he must “explain fully”
the differences between the two reports. Section 251(b)(2).
Similarly, the Conference Report (at 74) confirms that Congress
did not intend the OMB-CBO report to be merely advice that
GAO was free to accept or reject at will: “The conferees intend
that the Comptroller General use the utmost discretion in the ex-
ercise of his authority to change from the contents of the report
of the Directors.” And in the memorandum prepared for
members of both Houses in connection with the final floor
debates, the OMB-CBO report was described as “in essence”
constituting “a draft order.” 131 Cong. Rec. S 17386 (Dec. 11,
1985); id. at H 11876 (in Dec. 12 edition). This view is entirely
consistent with that of Senator Gramm who described the GAO’s
role to the Senate as the “final arbiter of the figures in the report
to the President.” 131 Cong. Rec. S 14911 (Nov. 6, 1985). It is
also consistent with the memorandum offered on the Senate floor
in November which described the amendment adding GAO as
follows: “Maintains the present legislation’s use of both OMB
and CBO as the institutions that develop the sequester percentage,
but places responsibility for reporting to the President and the
Congress in the Comptroller General.” Id. at S 14908. While
other statements suggest a marginally greater role for GAO, taken
as a whole this legislative history demonstrates that CBO and
OMB were to continue to be the dominant actors and not, as ap-
pellants suggest, merely advisers to GAO.
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Finally, the clearest evidence that Congress did not consider
OMB and CBO as advisers, and GAO as the sole decider, is con-
tained in the fall-back provisions that apply if the Act is
declared unconstitutional. Under section 274(f), the GAO has
no role whatsoever in that process; rather, the specially created
joint budget committee looks solely at the OMB-CBO report.
That approach makes sense only if Congress believed that OMB
and CBO would be the principal participants in the process, and
not simply advisers to GAO. Indeed, the requirement that their
report must contain an average on those matters on which they
differ can only be explained as a further recognition of the cen-
tral, not advisory, role that their report plays in the process. It is
thus apparent that the last minute addition of GAO to respond to
the constitutional objections to the participation of CBO cannot
transform CBO’s status into that of a mere adviser.

Furthermore, as a practical matter, whatever comes to GAO
will almost certainly have the major imprint of CBO. The report
is a joint determination of CBO and OMB, with individual
estimates where there are disagreements between them. If the
Directors agree, GAO is likely to follow what they propose,
especially with the congressional directive requiring an explana-
tion of any changes, and the relative expertises in budget matters
of the Directors, on the one hand, and GAO on the other. Un-
doubtedly, CBO and OMB will try to reach agreement, and their
agreement will in turn reflect compromises on both sides. Thus,
even though the Comptroller General has the right to overrule
their estimates, it is highly unlikely that he will try to do so.!”

The conclusion is inescapable that the Act creates a sharing of
responsibilities, which if permitted to stand, would be contrary
to this Court’s admonition in Chadha that the ‘“hydraulic
pressure inherent within each of the separate Branches to exceed
the outer limits of its power, even to accomplish desirable ob-
jectives, must be resisted.” 462 U.S. at 951. To permit CBO to
participate in this process would be “to expand [Congress’s] role

17 On issues such as interpreting the Act, when OMB and CBO have much less claim to
expertise, GAO is more likely to exercise its own judgment, as it in fact did in several
instances for fiscal 1986
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from one of oversight with an eye to legislative revision, to one
of shared administration [, resulting in an] overall increase in
congressional power [which] contravenes the fundamental pur-
pose of the separation of powers doctrine.” Consumer Energy
Council of America v. FERC, supra, 673 F.2d at 474. This effort
to give CBO a substantive role is, like the veto, “‘an attempt by
Congress to retain direct control over delegated administrative
power” which may not be done consistent with principles of
separation of powers. Id. at 476.

The final reason why the Court should be particularly reluc-
tant to condone the arrangement as consistent with principles of
separation of powers relates to the status of the Comptroller
General and the ability of Congress to influence him, at least in
a general way, even if not on specific decisions. Beside the fact
that the Comptroller General has generally been described as
part of the legislative branch or as an agent of Congress (J.A. 71,
n.29), there are three principal attributes of his office which
provide the basis for the conclusion that he will look to Con-
gress for guidance, if not actual orders. First, although appointed
by the President, his name is selected from among three
nominees sent to him by Congress. See 31 U.S.C. § 703(a)(3).
Second, GAO’s budget is sent to Congress by the President
without change, thus allowing the legislative branch alone to
decide on the funds needed for the Comptroller General to carry
out his duties. See 1986 Budget, pages 5-145, 8-12. Finally, pur-
suant to 31 U.S.C. § 703(e)(1)(B), the Comptroller General may
be removed by a joint resolution of Congress, after notice and an
opportunity for a hearing, for any of five separately enumerated
reasons, which include the open-ended category of
“inefficiency.” He may not, however, be removed for any reason
by the President, whose only role in the process is either to assent
to, or veto, a joint resolution of removal, and in the latter case that
decision could be overridden by a two-thirds vote of both Houses.

As the district court concluded (J.A. 75), this cumulative in-
fluence by the legislative branch in the business of the GAO is
unconstitutional under the “sound application of a principle that
makes one master in his own house precludes him from impos-
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ing his control on the house of another who is master there.”
Humphrey's Executor v. United States, 295 U.S. 602, 630 (1935).
That influence can only be increased by the involvement of
CBO in the Gramm-Rudman process, with the inevitable, if
subtle, pressure on the Comptroller General to side with CBO in
its differences with OMB. Proof of that is not, of course, possi-
ble, but neither is proof to the contrary. Indeed, it is precisely
because such encroachments are often undetectable that makes
insisting upon separation of powers so vital. As this Court
observed in Buckley v. Valeo, supra, 424 U.S. at 129, “. . .the
debates of the Constitutional Convention, and the Federalist
Papers, are replete with expressions of fear that the Legislative
Branch of the National Government will aggrandize itself at the
expense of the other two branches.” Surely, in light of the pur-
pose of the Act, which is to enable Congress to reduce the
budget deficit without being politically accountable for cutting
popular programs or raising taxes, it would be doubly destruc-
tive of democracy to allow Congress to do this through the back
door by using its agent, CBO, to influence the supposedly in-
dependent determinations of GAO. Because both the structure
of the Act and the way that it necessarily operates openly invite
such an outcome, the substantial role of CBO contravenes the
principles of separation of powers and renders the trigger
mechanism unconstitutional.
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CONCLUSION
For the foregoing reasons, the judgment of the district court
should be affirmed and the trigger mechanism in sections 251
and 252 of the Act declared unconstitutional.
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